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STATEMENT OF QUESTIONS PRESENTED 


The parties have agreed that these cases raise the following 
questions: 


1. Whether the Commission erred in concluding that Ap- 


pellants did not have standing to file a Petition for Reconsideration 


challenging the legality of the Commission's action of July 15, 
1964, granting the application for consent to the assignment of 
license of Station KPAS from Stevens Broadcasting, Inc. to 
Banning Broadcasting Company. 

2. Whether the Commission had the authority to grant the 
application for consent to the assignment of license of Station 
KPAS from Stevens Broadcasting, Inc. to Banning Broadcasting 
Company where the specified term of the license had expired and 
the application for renewal had not been granted, and whether this 
action illegally deprived Appellants of the right to be heard com- 
paratively with the renewal application of Stevens Broadcasting, 


Inc. 
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JURISDICTIONAL STATEMENT 


These cases are appeals from a Memorandum Opinion and 
Order of the Federal Communications Commission (R. 339-343) 
adopted on October 28, 1964, and issued October 29, 1964, denying 
2 Petition for Reconsideration of the Commission's action of 
July 15, 1964, granting an application for consent to the assign- 
ment of license of Radio Station KPAS, Banning, California, from 


Stevens Broadcasting, Inc. (hereafter referred to as Stevens) to 


Fred P. D'Angelo d/b/a Banning Broadcasting Company, authorizing 


the latter to commence operation of Station KPAS and providing for 

a comparative hearing between the new assignee and the Appellants. 
The "Notice of Appeal" was filed on November 3, 1964. A 

second “Notice of Appeal” was filed on November 18, 1964. Both 

appeals were filed pursuant to the provisions of Sections 402(b) (6) 

and 402(c) of the Communications Act of 1934, as amended, 

66 STAT. 718 (1952), 47 U.S.C.A. 402(b)(6), 402(c) (Supp. 1963) 


and Rule 37 of the Rules of this Court. 


STATEMENT OF THE CASE 


On November 23, 1962, Stevens filed an application for 
renewal of license of Radio Station KPAS. This application was 


stamped as received at the Commission on November 23, 1962. 


& : 
| 
(R. 16-29) On November 29, 1962, the Commission, by wire, re- 
turned all three copies of the application to the licensee as being 
unacceptable for filing. (R. 35-36) On November 30, 1962, 
Counsel for the licensee resubmitted another copy of the same ap- 
plication, which was stamped as received by the Commission on 
November 30, 1962. ®. 37-52) On December 11, 1962, the 
original copies of the application for renewal of license eae re- 


filed, accompanied by a five-page amendment. A second stamp 


was placed on this application as received by the Federal Com- 


munications Commission on December 11, 1962. (R. 53- 61) 

The license of Radio Station KPAS to operate on the tre- 
quency 1490 ke with 250 watts power expired by the terms o the 
license on December 1, 1962, although Radio Station KPAS had 
been off the air since February, 1962. The renewal application 
filed on November 30, 1962, was deficient in many major oe 
spects, including the absence of program and transmitter es 
for the composite week and, in effect, was not a valid or proper 
application. No request for a waiver was filed nor has one ever 
been granted by the Commission. | 

On April 8, 1963, there was filed with the Commission 


an application requesting consent to the assignment of license 


of Station KPAS from Stevens to Henry Charles Darwin, who 


aT ta 


was the principal creditor of the assignor and who had purchased all 
the equipment of the station at public auction. (R. 63-102) On 
November 14, 1963, in response to an inquiry from Mr. Darwin as 
to the status of the above application, the Commission advised that 
* __. no action can be taken on the assignment application until the 
renewal problems are solved.” (R. 107) The renewal application 
has never been amended to eliminate the "problems" referred to in 
the Commission's letter. 

On April 13, 1964, an amendment to the then pending assign- 
ment application (BAL-4780) was filed, which included an entire 


new Form 314, except for Section I, Part I, naming Fred P. 


D'Angelo, d/b/a Banning Broadcasting Company, as the assignee 
and successor to the rights and interests of Henry Charles Darwin. 


(R. 109-175) The amendment provided that Stevens, the licensee, 
would receive consideration in the amount of Twenty Thousand 
Eight Hundred Dollars ($20, 800.00) for the assignment by having 
its debts paid. (R. 131-132) 

The Commission, on July 15, 1964, granted its consent to 
the assignment of license of KPAS to Fred P. D'Angelo, but did 


not act on the KPAS license renewal application, which remained 


-5- 
1/ 


in a deferred status. — The Commission's Order provided that cer- 
| 


tain engineering information must be filed with the Commission on an 


application for license form (FCC Form 302) before the assignee 
could begin the operation of Station KPAS. (R. 182) This informa- 


tion was not filed until August 19, 1964. (R. 299-317) 


On July 17, 1964, Appellants filed an application for con- 
struction permit for a new standard broadcast station to be “porated 
at Banning, California on 1490 ke with a power of 250 watts, (R. 185- 
247), which application was mutually exclusive with the then pending 
application for renewal of license of Radio Station KPAS. : 

On July 22, 1964, the Commission published a Public Notice 


(Report No. 7327) that Appellants’ application had been tendered 


for filing. (R. 248-249) 


On July 30, 1964, Appellants concurrently filed with the 

| 
Commission a Petition for Reconsideration requesting the Com- 
mission to set aside its consent to the assignment of the license 


of Radio Station KPAS to Fred P. D'Angelo, d/b/a Banning 


oo  ——— 
/ In acting on an assignment or transfer application, the 

Commission merely grarts its consent to the assignment or trans- 

fer of the license in question. This consent is evidenced by the 

fact that the Commission merely issues either FCC Form 726 

or 727, as the case may be, and the new licensee receives no 

other evidence of authorization. He continues to operate = 

station pursuant to the license issued to the former licensee. 

There is no change in the license termination date or in any of 

the other terms and conditions. | 
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Broadcasting Company, and a Petition for Stay of the effectiveness 
of the Commission's grant of July 15, 1964. (R. 250-260) The 
Petition for Stay was granted on August 21, 1964. On August 4, 1964, 
Intervenor advised the Commission that the assignment of license 
had taken place on July 31, 1964. (R. 274) 

On September 3, 1964, the Commission issued a Public No- 
tice (FCC 64-819; 54928), in accordance with the provisions of 


Section 1.571(c) of the Commission's Rules, stating that the Appel- 


lants' application was ‘mutually exclusive with the pending renewal 


application of Station KPAS and that competing applications for 
comparative hearing must be filed on or before October 13, 1964. 
(R. 319) 

On September 14, 1964, Counsel for Fred P. D'Angelo 
wrote a letter to the Commission requesting that "... the Com- 
mission take no action which under any circumstances would 
prevent Mr. D'Angelo from being considered for the KPAS facility 
and that the October 13 cut-off date under no circumstances be 
interpretated (sic) to preclude Mr. D'Angelo from perfecting his 
position for the KPAS facility commensurate with whatever action 
the Commission takes on the Parr's Petition for Reconsideration." 
(R. 330-331) 


On October 28, 1964, by Order released October 29, 1964, 
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the Commission denied the Petition for Reconsideration, dismissed 
the Petition for Stay, allowed the new assignee to begin the operation 
of Station KPAS, and provided that a comparative hearing would be 
held between the new assignee (Intervenor) and the Appellants. 
(R. 339-343) | 

On October 30, 1964, the Commission stayed the effective- 
ness of its Order pending action by this Court on a Petition for Stay. 
(R. 352) On November 3, 1964, Appellants filed a Notice of Appeal 
and Petition for Stay with this Court. A second Notice of Appeal 
was filed with this Court on November 18, 1964. : 

On November 20, 1964, this Court, by Memorandum Opinion 
and Order, denied the Petition for Stay filed by Appellants. 


STATUTE INVOLVED 
| 
The statute involved in this appeal is the Communications 
Act of 1934, as amended. The pertinent provisions thereof are 


printed in the Appendix to this brief. 
STATEMENT OF POINTS 


i 
1. The Commission erred in holding that Appellants had 
no standing to file a Petition for Reconsideration challenging the 


| 
legality of the Commission's action of July 15, 1964, granting 
| 
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its consent to the assignment of license of Station KPAS. 

2. The Commission erroneously and illegally consented to 
the assignment of license of Station KPAS, when the application for 
renewal of license of Station KPAS was still pending, and after the 
specified term of the license had expired, and thereby illegally 
deprived Appellants of their right to a comparative hearing with the 


renewal application of Stevens Broadcasting, Inc. 


SUMMARY OF ARGUMENT 


By its Memorandum Opinion and Order the Commission has 
held that Appellants are not entitled to a comparative hearing with 


the pending application for renewal of license of Station KPAS, 


filed by the original licensee, because it consented to the assign- 


ment of that license two days before Appellants’ application was 
filed. Such an action, taken after the term of the license of 
Station KPAS had expired, and prior to the granting of the pending 
application for renewal, exceeds the statutory authority of the 
Commission. The Communications Act makes it clear that a 
licensee possesses no right in a license, once the three-year 
term has expired. The "holdover" provisions of Section 307(d) 

do no more than authorize continuity of operation pending the 


grant or denial of a timely-filed application for renewal of license. 
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For this reason, the Commission's Order, in effect allowing the 
| 


amendment of the pendirg renewal to substitute Intervenor for the 
old licensee, authorizing him to commence operation of Station KPAS 
and compelling Appellants tc compete with the new assignee in a 

! 


Appellants acquired standing to challenge the legality of the 


comparative hearing is illegal. 


Commission's action of July 15, 1964, granting consent to the 
assignment of license since, at the time its mutually exclusive ap- 
plication was filed, the Stevens application for renewal of License 
of Station KPAS was still pending before the Commission. The 
subsequent authorizations, substituting Intervenor for Stevens and 
allowing Intervenor to operate Station KPAS, deprived Appellants 
of the comparative hearing to which they were entitled as a matter 
of law. Moreover, the Commission cannot, by an illegal “to 
deprive a party of standing, which he would have acquired except 
for that illegal action. Therefore, Appellants have the right to 
challenge the legality of that action. The fact that the ieee as to 
standing and to the merits are the same, does not defeat a party’ 8 


right tc establish standing. | 


ARGUMENT 
I. Dental of Hearing 


Appellants filed an application for a construction permit to 
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construct and operate a standard broadcast station at Banning, Cali- 
fornia on the frequency 1490 ke with 250 watts power. This appli- 
cation was mutually exclusive with the pending application for 
renewal of license of Station KPAS, which was filed by Stevens, the 
existing licensee. On July 17, 1964, when Appellants’ application 
was filed, the Stevens renewal application was pending before the 
Commission. Appellants are entitled to a comparative hearing 
with the Stevens renewal application. Ashbacker Radio Corporation 
v. Federal Communications Commission, 326 U.S. 327, 90 L. Ed. 
108 (1945). The Commission contends that its action on July 15, 
1964, which granted consent to the assignment of license of Sta- 
tion KPAS from Stevens to Intervenor, defeated Appellants’ right 

to a hearing with Stevens. 

All the basic facts are undisputed. Station KPAS ceased 
operation in February of 1962. The license for Station KPAS 
provided that the three year term expired on December 1, 1962. 

An application for renewal of the license of Station KPAS was 
filed by Stevens on November 30, 1962. Appellants filed their 


application for the same facilities used by Radio Station KPAS 


while the Stevens application for renewal of the license of that 


station was pending before the Commission. The Commission 


has conceded, both in the Memorandum Opinion and Order and 


S31 


the Notice of September 3, 1964, that Appellants’ application is 
mutually exclusive with the renewal application for Station KPAS, 


and these applications must be set for a comparative hearing. How- 


ever, in the Memorandum Opinion and Order of October 28, 1964, 


the Commission upheld the legality of its action of July 15, 1964, 
and ruled that D'Angelo could begin operating with the facilities 
of Station KPAS and that Appellants will not have a pee aiire 
hearing against Stevens but against the new assignee, D'Angelo. 

This denial of a comparative hearing with Stevens can 
only be upheld if the Commission's consent to the application for 
assignment of license of Station KPAS to Fred P. D'Angelo, 
d/b/a Banning Broadcasting Company is valid. It can be valid 
only if some right exists ina license after it expires, which is 
capable of being transferred so that the assignee stands in the 
shoes of the original licensee in every respect. It is submitted, 
however, that no such right exists and that the consent to the 
assignment and the authorization to operate, made after the li- 
cense for Station KPAS had expired by its own terms and prior 
to a grant of the Stevens renewal application, are invalid as a 
matter of law. | 

It is a basic and controlling concept of the Commons: 


tions Act of 1934, as amended, that the broadcasting industry 
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is and must remain a competitive business and not a controlled public 


utility or a monopoly. Federal Communications Commission v. Sanders 


Brothers Radio Station, 309 U.S. 470, 474, 84 L. Ed. 869, 874 (1940); 


Easton Publishing Co. v. Federal Communications Commission, 85 U.S. 
App. D. C. 33, 35, 175 F. 2d 344, 346 (1949); Stahlman v. Federal 


Communications Commission, 75 U.S. App. D.C. 176, 126 F. 2d 124, 
127 (1942). 

As shown, both by the statute, itself, and by the Court decisions, 
the touchstone of the Act is the phrase "public interest, convenience 
and necessity."" This concept appears in Sections 307(a), 309(a) and 
310(b) and controls the granting of all applications for construction 
permits, station licenses, modifications of licenses and renewals of 
licenses. Federal Communications Commission v. National Broad- 
casting Company, 319 U.S. 239, 243, 87 L. Ed. 1374, 1378 (1943); 
McClatchy Broadcasting Co. v. Federal Communications Commis- 
sion, 99 U.S. App. D.C. 195, 239 F. 2d 15 (1956), cert. den. 353 U.S. 
918, 1 L. Ed. 2d 665, rehearing denied, 353 U.S. 962, 1L. Ed. 2d 
913; American Broadcasting Co., Inc. v. Federal Communications 
Commission, 89 U. S. App. D.C. 298, 303, 191 F. 2d 492, 497 
(1951). 

While the courts have held that the general principle of 


public interest must guide the Commission in all its actions, the 
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Congress also wrote several specific limitations into the SEES in 


order to prevent monopoly and insure that broadcasting would remain 


competitive: 


(a) The licensee acquires no ownership right ina 


license, and such rights as he does acquire are for 4 limited 


period and "no such license shall be construed to cre ate 
ary right, beyond the terms, conditions and periods of 


the license.” (Italics supplied) [Section 301] 


(b) Each licensee must waive any claim to eee use 


of any particular frequency. [Section 304] 


(c) The term of the license is limited to three 

years. [Section 307(d)] i 
As a result of these provisions, the Courts have held that a lascens 
see acquires no property right ina license. Federal Comm unica- 


tions Commission v. Sanders Brothers Radio Station, sunrss 


Commission, supra. 


Finally, to insure that competition would result, i 
statute specifically provides that, if the Commission come 
grant any application filed under the provisions of Section $08, 
i.e., applications for construction permits, station licenses, 


modifications of licenses or renewal of licenses, it must grant 
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the applicant a hearing. [Section 309(e)] Moreover, in case of com- 
petition, the Supreme Court has held that the hearing guaranteed by 
Section 309(e) for applications filed under the provisions of Section 
308(a), is a comparative hearing between applicants -- not a hearing 
between a licensee and an applicant. Ashbacker Radio Corporation 
v. Federal Communications Commission, supra. 

The Supreme Court ruling in Ashbacker made it clear that 
an application for a construction permit is entitled to a comparative 
hearing with any other mutually exclusive application listed in 
Section 308. The Courts and the Commission have had no trouble in 
following this principle. For example, it is settled that an applica- 
tion for modification of license must be designated for hearing in a 
comparative proceeding with a mutually exclusive application for 
the same facilities. Zenith Radio Corp. v. Federal Communications 
Commission, 93'U.S. App. D.C. 284, 211 F. 2d 629 (1953); Peo- 
ples Broadcasting Co. v. United States, 93 U.S. App. D.C. 78, 
209 F. 2d 286 (1953). 

It is evident, therefore, that an application for renewal of 
license, which is specifically mentioned in Section 308(a), is sub- 
ject to the provisions of Section 309(e). For instance, the applicant 


for renewal, just as an applicant for a construction permit, has the 


burden of showing that a grant of the application will serve the 
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public interest, convenience and necessity. KFKB Broadcasting 


Assn. , Inc. v. Federal Radio Commission, 60 U.S. App. D. C. 79, 


47 F. 2d 670 (1931); Dispatch, Inc., 13 Pike & Fischer, R,R. 237, 


243 (1957). In addition, a renewal application must be set for 
hearing upon a petition of an interested party just as an original 
application for construction permit. Radio Station WOW, in Cc. Vv. 
Federal Communications Commission, 87 U.S. App. D.C. 226, 
184 F. 2d 257 (1950). Thus, despite the minor change in the lan- 
guage of Section 307(d) in 1952, the Commission has entorsniy held 
that renewals must be designated for comparative hearings with 
applications requesting the same facilities. Wabash Valley Broad- 
casting Corp. (WTHI-TV), 18 Pike & Fischer, R.R. 562 (1959); 
Herbert P. Michels (WAUB), 17 Pike & Fischer, R.R. 587 (1958); 
Robert E. Bollinger, 13 Pike & Fischer, R.R. 881 (1957). | 
Section 307(d) of the Act also provides that pending a9 
hearing and final decision on an application for renewal of license, 
the Commission shall continue such license in effect. The key 
question in this case, therefore, is whether this "poldover” pro- 
vision of Section 307(d) also extends all] rights in a license 50 
that the Commission may, by granting consent to an assignment, 
allow an amendment to the renewal application in order to gub- 


stitute a completely new party as the licensee, authorize the new 
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party to operate the station under this holdover provision, and pro- 
vide that all parties who have filed mutually exclusive applications 
are only entitled to a comparative hearing with the new party. It is 
submitted that this Court has already answered this question in the 
negative by stating that the holdover provision is solely for the pur- 
pose of permitting "continuity of operation” while the renewal appli- 
cation is being processed. Under this concept, the Court affirmed 
the Commission's action deleting the channel specified in a station 
license and held that no modification of the license resulted since 


the effective date of the decision was postponed until the end of the 


license term. Transcontinent Television Corporation v. Federal 


Communications Commission, 113 U.S. App. D.C. 384, 389, 308 F. 
2d 339, 344 (1962). In the same case, this Court stated: 


"Some significance ... must be attached to the pro- 
visions of the Act (1) indicative of an unwillingness on 
the part of Congress to permit a broadcasting license for 
a term in excess of three years, (2) that no license shall 
be construed to create any right beyond its terms, con- 
ditions, and periods, (3) that the applicant shall waive 
any claim to the use of any particular frequency ‘because 
of the previous use of the same, whether by license or 
otherwise,’ and (4) that ‘the station license shall not 
vest in the licensee any right to operate the station nor 
any right in the use of the frequencies designated in the 
license beyond the term thereof...." 

(Footnotes omitted). Id. at 386-387, 308 F. 2d at 341-342. 


The Commission, itself, has held that an application for 


consent to assignment of license, which is filed after the expiration 
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of the term of the license, cannot legally be acted upon prior to the 


granting of the application for renewal of license. In the case of 
National Broadcasting Company, Inc., 21 Pike & Fischer, R. R. 524, 
527 (1961), the Commission stated as follows: 


"2. We shall consider first the petition of RKO General, 
Inc. (RKO) requesting that the Commission defer con- 
sideration of the above-captioned applications of National 
Broadcasting Company, Inc. (NBC) for renewal of licenses 
of its stations in Philadelphia and Washington, D.C., until 
after the Commission has acted on the applications for 
assignment of said stations from NBC to RKO. This re- 
quest is supported by NBC and is opposed by the Philco 
Broadcasting Company (Philco) and Chronicle. In our 
view, the request is untenable and wholly without merit. 


"3. NBC's licenses to operate broadcast stations in: 
Philadelphia and Washington, D.C., expired by their terms 
on August 1, 1960 and October 1, 1960, respectively. It is 
authorized to continue to operate said stations by virtue of 
its having filed applications for renewal of the licenses 
therefor and by the provisions of Section 307(d) of the Com- 
munications Act and 9(b) of the Administrative Procedure 
Act. Accordingly, insofar as those stations are concerned, 
NBC has nothing to assign unless and until the Commission 
renews its licenses for those stations. Since Philco/and 
Chronicle have filed applications for permits to construct 
new television stations on the same channels for which 
NBC has filed renewal applications for Philadelphia and 
Washington, D.C., they are, respectively, mutually ex- 
clusive and none can be granted without a comparative 
hearing. Ashbacker v. FCC, 326 U.S. 327." (italics 
supplied) 


Moreover, in the instant case, the Commission advised the 
first assignee, Mr. Darwin, on November 14, 1968, that = .. no 
action can be taken on the assignment application until the renewal 


problems are solved." (Italics supplied) 
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This Court has earlier indicated its agreement with the prin- 


ciple set forth by the Commission in the National Broadcasting 


Company ruling. In Zenith Radio Corp., 8 Pike & Fischer, R.R. 883 
{1953}, the Commission had before it the application of Balaban and 
Katz for renewaliof license of Station WBKB for Channel 4, the ap- 
plication for assignment of license of Station WBKB to CBS, the show 
cause order to modify the WBKB license from Channel 4 to Channel 2, 
and the application of Zenith for a construction permit to construct 
and operate a new station on Channel 2, which had been filed in 1948 
and amended in 1952. However, it is important to note that Zenith 
had not challenged the renewal or assignment applications nor asked 
for a comparative hearing with the renewal of the Channel 4 license. 
The Balaban and Katz renewal was set for hearing on August 1, 
1951, and the assignment application was consolidated in that hearing 
on August 27, 1951. On February 9, 1953, the Commission issued 
a decision making final the show cause order, and granting the re- 
newal and the assignment applications. On appeal from the show 
cause order, this Ccurt ruled that the modification of license was 
subject to a comparative hearing with the Zenith Channel 2 applica- 
tion. However, it also pointed out what would have been the proper 
procedure for the Commission to follow if the renewal had been 


challenged by Zenith, saying: 


== 


"While we are of opinion that Zenith is entitled to a 
comparative hearing, we are also of the opinion that 
the facts concerning the interest of Columbia Broadcasting 
System, Inc., in the situation cannot be ignored. In the 
first place, it was well known, at least as early as July, 
1951, that Columbia was seeking a transfer of Station 
WBKB and the ownership of whatever license would be 
issued for that station. If a comparative hearing had 
been had at that time between Zenith and Balaban &' Katz, 


both parties would have been entitled to present their 
plans for the future, including proposed programs, Bro: 
posed staff, proposed financing, etc. Balaban & 
would have been entitled to establish that if it were 
awarded the license it would join in an application for 
a transfer of it to the Columbia Broadcasting System. 
Columbia would have had sufficient interest in the matter 
to permit it to intervene." Zenith Radio Corp. v._ 
Federal Communications Commission, supra at 289, 

11 F. 2d at 634. eee | 


(italics supplied) 


Several years later, the Commission proposed to resolve a 


similar problem in the manner suggested by the Court. The Radio 
Voice of New Hampshire, licensee of Station WMUR-TV, had filed 
an application for renewal of license (BRCT- 130), an application 

for license (BLCT-488), an application for modification of license 
(BPCT-2163), and an application for transfer of control (BTC-2282). 
A new application (BPCT-2290) for a construction permit for the 
WMUR-TV facilities was filed by Television for New Hampshire. 
Inc. On May 1, 1957, the Commission advised both parties that, 
since the application for renewal and the application for construc- 
tion permit were mutually exclusive, they must be designated for 


hearing in a comparative hearing. In a letter to the licensee, the 


Commission stated: 


"Inasmuch as you have pending before the Commission 
a license application (BLCT-488) to cover your present 
operation (under Program Test Authority); an application 
for construction permit (BPCT-2163) to modify your present 
operation by moving your transmitter and antenna from a 
location approximately 6.6 miles west of Manchester to a 
point in Massachusetts approximately 30.5 miles south- 
east of Manchester; and an application (BTC-2282) for 
Commission consent to transfer control of Station WMUR-TV 
to Storer Broadcasting Company, contingent upon a grant of 
the above application for construction permit, the Commis- 
sion considers that your renewal proposal encompasses all 
of the above applications, and is of the view, therefore, 
that all of such applications should be considered in the 
proposed hearing in order to compare properly your pro- 
posals with those of Television for New Hampshire, Inc.” 


It is a basic principle of statutory interpretation that statutes 
must be read as '2 whole, and an interpretation adopted that will give 
logical weight to every provision of the law. Federal Power Com- 
mission v. Panhandle Eastern Pipe Line Company, 337 U.S. 498, 
514, 93 L. Ed. 1499, 1509 (1949); 82 C.J.S. §346. Repeal by im- 
plication is to be avoided whenever possible. zi United States 


Alkali Export Ass'n. v. United States, 325 U.S. 196, 209, 89 L. 


Ed. 1554, 1564 (1945). Yet, the Commission's Order interprets 


2/ In 1952, when the Congress desired to make it clear that 
licenses issued subsequent to completion of construction were not 
subject to the procedural requirements of Section 309, it said so 
clearly and categorically -- "The provisions of Section 309(a), 

(b), and (c) shall not apply with respect to any station licensee...." 
[Section 319(c) ] 
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the “holdover” provision of Section 307(d) as repealing the express 


limitations contained in Sections 301, 304 and 307(d), itself.. The 
Commission's opinion, if valid, means that a licensee does have a 
property right extending beyond three years, and the principle that 
a newcomer has an equal right to compete for the facilities of an 
existing station no longer exists as a practical matter. Several 


years ago, Commissioner Hennock expressed the significance of 


this principle in a dissent: | 


"The right of new applicants to seek the facilities 
of existing licensees upon the expiration of the license 
term must be protected if the Commission is to preserve 
one of the most fundamental principles of our entire , 
broadcasting system, i.e. , that a licensee does not 
acquire a permanently vested right to a frequency. The 
renewal procedure, designed to bring about the practical 
realization of this principle, insures a continuing op- 
portunity for the licensing of all radio and television: 
stations to the most qualified applicants. Thus the Com- 
mission should not approve transfers which would permit 
new parties, who have had nothing to do with a station's 
record of operation, and who have made fresh expendi- 
tures of capital for the station to be substituted in com- 
parative proceedings in place of the existing licensee, 
(as would be the case here if Zenith's hearing were to 
be held with CBS). For to do so would be to drain much 
of the significance from the licensing and renewal pro- 
cedures and the Commission's regulatory function with 
respect to them." | 


Zenith Radio Corp. , supra, at 894. 
The Commission's holdings also mean that renewals are to be 


granted in the light of only some of the elements of the public in- 


terest, convenience and necessity criteria -- i.e., an assignment 


-22- 


may be used to prevent comparative consideration. Both the Su- 
preme Court and the Commission have held that an important element 
of this “touchstone” is the ability of a licensee to render the best 
practicable service to the community. "Since the very inception of 
federal regulation by radio, comparative considerations as to ser- 
vices to be rendered have governed the application of the standard 


‘public interest, convenience, or necessity.'" National Broad- 


casting Company v. United States, 319 U.S. 190, 217, 87 L. Ed. 


1344, 1365 (1943). The Commission has held that this principle 
requires a comparison between a renewal and 3 new application. 
Herbert P. Michels (WAUB), supra at 539. However, if the Com- 
mission's decision is upheld, both of these important principles will 
be destroyed. Asa result, if a licensee feels it may be facing com- 
petition on its renewal, it can avoid all risk by convincing the Com- 
mission to let it sell its station even though its license has expired. 
Perhaps three years later it can buy the same station back and 
again avoid the risk of competition to the purchaser's renewal. 

The answer in the present case is clear and uncomplicated. 
The Stevens renewal application must be designated for a compara- 
tive hearing with Appellants’ application for a new station. Ifa 
grant of the Stevens renewal is found to be in the public interest, 


a new license will be issued for Station KPAS. In that event, the 
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Commission can then consider an assignment application since Stevens 
will then possess an assignable legal right to operate Station KPAS. 
Intervenor, if it chooses, can abandon its assignment application and 
file an application for a construction permit for the same facilities 
and compete in the same hearing. Such a procedure would fully pro- 
tect the public's right under Sections 301, 304, 307(d) and 309(e); and 
it fully protects Appellants’ right to a comparative hearing as provided 
by Section 309(e). The meaning of each section of the statute will 
have been construed in harmony with the others so that the effective- 
ness of none is destroyed. Moreover, the principle of a connective 
broadcast system will have been recognized and reinforced. | 

In this case, the Commission has disregarded the clear lan- 
guage of the Statute, the controlling opinions of the Courts, dnd its 
own precedent. More important, it has destroyed the basic principle 
of a competitive broadcast system. What it has actually done is sub- 
stitute Mr. D'Angelo for the original licensee, Stevens Broadcasting, 
Inc. , without specifically stating it was permitting the original re- 
newal application to be amended, after the term of the license had 
expired. The Commission then has gone one step further and issued 


a final order providing that the new assignee be given the rights of 


the original licensee-applicant under Section 307(d) to operate the 


station. If the Commission had openly construed the assignment 
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application as an application for a construction permit for the KPAS 
facilities; granted Intervenor a special temporary authorization to 
commence operation, without making the findings of “extraordinary 
circumstances” required by Section 309(f) of the Communications Act; 
and ordered that Appellants must go through a comparative hearing 
with this new licensee, the illegality of such a result would have been 
obvious. But this is exactly the action before this Court, masquerad- 
ing under a different name. To uphold this decision, this Court must 
conclude that an applicant for a renewal of a license is in a com- 
pletely different status than a new applicant for the same facilities. 

It must agree that a renewal application can be changed or amended 
in order to defeat an opponent’s right to the comparative hearing 

with the pending renewal. It must also hold that, despite the express 


and explicit language of the Statute, there is a property right ina 


license beyond the three-year period, 3/ and thus, an application for 


renewal of license has a preferred status in any comparative hearing. 
It is submitted that the Court cannot accept these contentions, but 
must conclude that there is no right that can be assigned once a 


license has expired and, thus, the Commission's action denying 


3/ Stevens Broadcasting, Inc. received consideration for the 
sale of its license in the form of the assignee’s assumption of debts, 
even though the license had expired by its own terms. 
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| 
Appellants a comparative hearing with Stevens is clearly contrary 


to law and invalid. 


Il. Standing 
The Commission found that Appellants lacked standing to 
challenge the assignment, despite the fact that, on July 17, 1964, 


| 
when Appellants’ application was filed, the Stevens renewal appli- 


cation was neither granted, denied ror amended. The Commission 
action was not a grant of license (i.e. , as in the case of an appli- 
cation for a construction permit) but a consent to a sale which did 
not take place until July 31, 1964. Only then could D'Angelo amend 
the pending renewal application. In addition, D'Angelo could not 
operate Station KPAS until the information filed on August 19, 
1964, was checked by the Commission. As far as Appellants can 
ascertain, authority to operate Station KPAS was not actually 
issued until October 29, 1964, and was contained in the Commis- 
sion's Opinion and Order. Thus, Appellants filed across a pending 
renewal application of Stevens and were entitled to a comparative 
hearing against that application. : 
Moreover, Appellants had ample reasons for not filing 
their applications sooner. On May 10, 1962, the Commission 
imposed a freeze on almost all AM applications. [FCC 62-516; 


23 Pike & Fischer, R.R. 1545 (1962)]. Thus, there was a 
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substantial doubt that Appellants’ application would be accepted for 
filing although the possibility of waiver did exist. The freeze was 
lifted, effective July 13, 1964, and Appellants’ application was filed on 
July 17, 1964. 

Also, Appellants had been led to believe that it need not hurry 
with the filing of its application by the Commission's own action in 
this case. In this connection, the public file on the assignment (BAL-4780) 
contains a letter from the Commission to the previous assignee, Darwin, 
under date of November 14, 1963, which stated: 

"As you know, the application for renewal of license of 
Station KPAS, has been on deferral status since December 1, 


1962. The problems relating to the renewal of license are 
presently under staff study. No action can be taken on the 


assi ent lication until these renewal problems are 
resolved.” Ftalics supplied) (R. 107) 
When this letter is read in the light of the Commission's clear 


and concise statement in National Broadcasting Company, Inc., supra 
at 527, that ... insofar as those stations are concerned, NBC has 


nothing to assign unless and until the Commission renews its licenses 
for those stations," it is apparent that Appellants properly assumed 
that no action could or would be taken on the assignment application 
that would affect the KPAS renewal until the renewal, itself, had been 
amended and made into a “proper"’ application. It is submitted that 
Appellants were not required to assume that the Commission would 


act illegally and contrary to its own statement in the instant case, 
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and, so assuming, to take all possible and conceivable steps to 
protect themselves from any such action. 

The point is, however, that Appellants are not concerned 
and never have been concerned with the grant of consent to the 
assignment of license, itself. They concede that D'Angelo had the 
right to file an application for the KPAS facilities (the same as Ap- 
pellants did) and then would be entitled to comparative consideration 
with the Stevens renewal and Appellants’ application. They were 
concerned, however, that the KPAS renewal application would be 
amended and granted before their application was on file. Thus, 
the Commission action that injures Appellants is the action allow- 


ing D'Angelo to be substituted for Stevens (which requires a' major 


amendment to the renewal application) and the subsequent autho- 


rization allowing D'Angelo to begin the operation of Station KPAS. 

On the other hand, Appellant had to challenge the grant of 
consent to the assignment application as being illegal since the 
Commission's consent is the basis for the later substitution of 
parties and grant of operating authority. Its illegality had to be 
shown before it was clear that the two actions, causing the direct 
injury to Appellants, were also illegal. | 

The cases cited by the Commission in its Opposition to 


the Petition for Stay are not in point. In KFAB Broadcasting 
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Co. v. Federal Communications Commission, 85 U.S. App. D.C. 
160, 177 F. 2d 40 (1949), KFAB filed an application for one of two 
available television channels. After the Commission legally granted 
another application, herein referred to as ''May” for identification, 
which specified a different channel, a third and new applicant filed 
across the KFAB application. The Court held that the filing of the 
third application, by another party, did not give KFAB status to 
challenge the prior grant of the "May”’ application. In that case, 
KFAB had its choice and chose not to compete with "May". Nothing 
illegal was alleged about the "May" grant. Nor was KFAB misled 


in any way. Likewise, the language quoted from Yankee Network, 


Inc. v. Federal Communications Commission, 71 U.S. App. D.C. 


11, 107 F. 2d 212 (1939) is not controlling since the facts are 
completely different. 

Appellants believe that their standing to file the Petition 
for Reconsideration also arises from a basic principle of law -- 
that a party cannot gain by its own wrongdoing. Appellants clearly 
had the right to a hearing with the Stevens renewal application 
when they filed their application on July 17, 1964. Appellee now 
claims Appellants can never acquire standing to challenge the 
legality of its July 15, 1964, action simply because their appli- 


cation was filed two days later. It is submitted that, if a party 
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would have acquired standing, except for an illegal action of the 


Commission, the Commission cannot refuse that party the right to 
challenge the legality of that action in order to establish standing to 
proceed on the merits. The Commission's contention, if valid, 
would give it the ability to destroy many statutory rights. For an 
example of the enormous power that the Commission would acquire, 
the Court need only refer to Section 307(e) of the Communications 
Act. This section provides that the Commission may not grant 

an application for renewal of license more than thirty days 43 

to the expiration of the original license. Since license renewal 
applications must be filed ninety days in advance of that date, 
prospective applicants for the same facilities have a statutory 

right to wait for sixty days before filing a competing application 
and still be assured of a comparative hearing. Yet, under the 
Commission's theory, if it illegally granted a renewal application 
forty-five days before the expiration date, no one filing an appli- 
cation in the following fifteen days could have standing to challenge 
that illegal action. Thus, a statutory right to file an application 
within that period would be destroyed without any remedy. ‘Such 

a result is patently absurd. Here Appellants hada statutory 

right to file a competitive application against the Stevens renewal 


application at any time prior to the date that renewal application 
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was granted or designated for hearing. The Commission cannot, 
by illegally giving its consent to an assignment application prior 
to the granting of the pending renewal application, defeat that 
statutory right. If it attempts to do so, the party aggrieved there- 
by must have the right to challenge the legality of the action that 
purportedly deprives him of standing to challenge the substantive 
law. The fact that the illegal action challenged to establish 
standing is the same illegal action challenged on the merits can 

in no way change this principle. 

The fact is that the Commission now seeks to completely 
change the nature and status of the Stevens renewal application from 
what it was at the time Appellants’ application was filed. Appel- 
lants acquired standing on July 17, 1964 against the Stevens re- 
newal as it stood as of that date. The Commission's action, the 
effect of which is to substitute by the amendment process a com- 


pletely new renewal applicant, is clearly illegal and deprives Ap- 


peliants of substantial rights, including, in particular, their right 


to compete with the existing licensee of the facilities. It is sub- 
mitted that the denial of the Petition for Reconsideration on the 
grounds that Appellants lacked standing is erroneous and must be 


reversed. 
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CONCLUSION | 


For the foregoing reasons, Appellants urge the Court to 
reverse the Commission Order of October 28, 1964, vacate and 
set aside the assignment of license of Station KPAS to Fred P. 
D'Angelo, d/b/a Banning Broadcasting Company and order the 
Commission to grant Appellants a comparative hearing with the 
pending application for renewal of license of Station KPAS filed 
by Stevens Broadcasting, Inc. | 


Respectfully submitted, 
ROBERT L. HEALD 


EDWARD F. KENEHAN 


Attorneys for Appellants 


Of Counsel: 

SPEARMAN AND ROBERSON 
1023 Munsey Building 
Washington, D. C. 20004 
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STATUTES 
Communications Act of 1934, as amended, 
47 U. S. C.A. §§ 151 et seq: 

Sec. 301. It is the purpose of this Act, among other things, 
to maintain the control of the United States over all the channels 
of interstate and foreign radio transmission; and to provide for 
the use of such channels, but not the ownership thereof, by : 
persons for limited periods of time, under licenses granted by 
Federal authority, and no such license shall be construed to 
create any right, beyond the terms, conditions, and periods) 


the license. * * * 


Sec. 304. No station license shall be granted by the Com- 
mission until the applicant therefor shall have signed a waiver 
of any claim to the use of any particular frequency or of the 
ether as against the regulatory power of the United States be- 
cause of the previous use of the same, whether by license dr 


otherwise. 


Sec. 307. (a) The Commission, if public convenience, 


interest, or necessity will be served thereby, subject to the 
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limitations of this Act, shall grant to any applicant therefor a station 


license provided for by this Act. 


Sec. 307. (d) No license granted for the operation of a broad- 


casting station shall be for a longer term than three years and no 


license so granted for any other class of station shall be for a longer 


term than five years, and any license may be revoked as hereinafter 
provided. Upon the expiration of any license, upon application 
therefor, a renewal of such license may be granted from time to time 
for a term of not to exceed three years in the case of broadcasting 
licenses, and not to exceed five years in the case of other licenses, 
if the Commission finds that public interest, convenience, and 
necessity would be served thereby. In order to expedite action on 
applications for renewal of broadcasting station licenses and in 
order to avoid needless expense to applicants for such renewals, 

the Commission shall not require any such applicant to file any in- 
formation which previously has been furnished to the Commission 
or which is not directly material to the considerations that affect 
the granting or denial of such application, but the Commission may 
require any new or additional facts it deems necessary to make 

its findings. Pending any hearing and final decision on such an 


application and the disposition of any petition for rehearing pursuant 
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to section 405, the Commission shall continue such license in effect. 


Consistently with the foregoing provisions of this subsection, the 
Commission may by rule prescribe the period or periods for 

which licenses shall be granted and renewed for particular classes 
of stations, but the Commission may not adopt or follow any rule 
which would preclude it, in any case involving a station or ia 
particular class, from granting or renewing a license for 4 shorter 
period than that prescribed for stations of such class if, in its 
judgment, public interest, convenience, or necessity would be 


served by such action. 


Sec. 307. (e) No renewal of an existing station license 
shall be granted more than thirty days prior to the expiration 


of the original license. 


Sec. 308. (a) The Commission may grant construction per- 
mits and station licenses, or modifications or renewals thereof > 
only upon written application therefor received by it: Provided, 
That (1) in cases of emergency found by the Commission in- 
volving danger to life or property or due to damage to equip- 
ment, or (2) during a national emergency proclaimed by the 


President or declared by the Congress and during the continuance 
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of any war in which the United States is engaged and when such 
action is necessary for the national defense or security or other- 
wise in furtherance of the war effort, or (3) in cases of emergency 
where the Commission finds, in the nonbroadcast services, that 
it would not be feasible to secure renewal applications from 
existing licensees or otherwise to follow normal licensing pro- 
cedure, the Commission may grant construction permits and 
station licenses, or modifications or renewals thereof, during 
the emergency so found by the Commission or during the con- 
tinuance of any such national emergency or war, in such manner 
and upon such terms and conditions as the Commission shall by 
regulation prescribe, and without the filing of a formal applica- 


tion, but no authorization so granted shall continue in effect 


beyond the period of the emergency or war requiring it: Pro- 


vided further, That the Commission may issue by cable, tele- 
graph, or radio a permit for the operation of a station ona 
vessel of the United States at sea, effective in lieu of a license 
until said vessel shall return to a port of the continental United 
States. 


Sec. 309. (a) Subject to the provisions of this section, the 


Commission shall determine, in the case of each application 
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filed with it to which section 308 applies, whether the public interest, 
convenience, and necessity will be served by the granting of such 
application, and, if the Commission, upon examination of such ap- 
plication and upon consideration of such other matters as the Com- 
mission may officially notice, shall find that public interest, con- 
venience, and necessity would be served by the granting thereof , 


it shall grant such application. : 
| 

Sec. 309. (e) If, in the case of any application to which sub- 
section (a) of this section applies, a a substantial and material question 
of fact is presented or the Commission for any reason is unable 
to make the finding specified in such subsection, it shall formally 
designate the application for hearing on the ground or reasons 
then obtaining and shall forthwith notify the applicant and au 
other known parties in interest of such action and the grounds and 
reasons therefor, specifying with particularity the matters and 
things in issue but not including issues or requirements phrased 
generally. When the Commission has so designated an applica- 
tion for hearing the parties in interest, if any, who are not : 
notified by the Commission of such action may acquire the gatas 
of a party to the proceeding thereon by filing a petition for inter- 


vention showing the basis for their interest at any time not less 
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than ten days prior to the date of hearing. Any hearing subsequently 
held upon such application shall be a full hearing in which the appli- 
cant and all other parties in interest shall be permitted to participate. 
The burden of proceeding with the introduction of evidence and the 
burden of proof shall be upon the applicant, except that with respect 
to any issue presented by a petition to deny or a petition to enlarge 


the issues, such burdens shall be as determined by the Commission. 


Sec. 309. (f) When an application subject to subsection (b) has 
been filed, the Commission, notwithstanding the requirements of 
such subsection, may, if the grant of such application is otherwise 
authorized by law and if it finds that there are extraordinary cir- 
cumstances requiring emergency operations in the public interest 
and that delay in the institution of such emergency operations 
would seriously prejudice the public interest, grant a temporary 
authorization, accompanied by a statement of its reasons there- 
for, to permit such emergency operations for a period not exceed- 
ing ninety days, and upon making like findings may extend such 
temporary authorization for one additional period not to exceed 
ninety days. When any such grant of a temporary authorization 


is made, the Commission shall give expeditious treatment to any 


timely filed petition to deny such application and to any petition 
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for rehearing of such grant filed under section 405. 


Section 310. (b) No construction permit or station license, or any 
rights thereunder, shall be transferred, assigned, or disposed of in 
any manner, voluntarily or involuntarily, directly or indirectly, or 
by transfer of control of any corporation holding such permit or 
license, to any person except upon application to the Commission 
and upon finding by the Commission that the public interest, con- 
venience, and necessity will be served thereby. Any such apne 
tion shall be disposed of as if the proposed transferee or assignee 
were making application under section 308 for the permit or license 
in question; but in acting thereon the Commission may not consider 
whether the public interest, convenience, and necessity might be 
served by the transfer, assignment, or disposal of the permit oc 


license to a person other than the proposed transferee or assignee. 


Sec. 319. (c) Upon the completion of any station for the ci 
struction or continued construction of which a permit has been 
granted, and upon it being made to appear to the Commission that 
all the terms, conditions, and obligations set forth in the applica- 


tion and permit have been fully met, and that no cause or circum- 


stance arising or first coming to the knowledge of the Commission 
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since the granting of the permit would, in the judgment of the Com- 
mission, make the operation of such station against the public 
interest, the Commission shall issue a license to the lawful holder 
of said permit for the operation of said station. Said license shall 


conform generally to the terms of said permit. The provisions of 


section 309 (a), (b), (c), (d), (e), (f), and (g) shall not apply with 


respect any station license the issuance of which is provided for 


and governed by the provisions of this subsection. 
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STATEMENT OF QUESTIONS PRESENTED 


Counsel for the parties have agreed by a prehearing stipu- 
lation dated December 1, 1964, that the questions Dnesented by these 
appeals are as follows: 

1. Whether the Commission erred in concluding that appel- 
lants did not have standing to file a petition for reconsideration 
challenging the legality of the Commission's action of July 15, 1964, 


granting the application for consent to the assignment of license of 


Station KPAS from Stevens Broadcasting Co., Inc. to Banning Broad- 


casting Co. 
2. Whether the Commission had the authority to grant the 
application for consent to the assignment of license of Station KPAS 
from Stevens Broadcasting Co., Inc. to Banning Broadcasting Co. where 
the specified term of the license had expired and the application for 
renewal had not been granted; and whether this action illegally 


deprived appellants of the right to be heard comparatively with the 


renewal application of Stevens Broadcasting Co., Inc. 
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*Tidewater Teleradio, Inc., 24 Pike & Fischer, 
R.R. 653 (1962) 


Statutes: 


Communications Act of 1934, 48 Stat. 1064, 
as amended, 47 U.S.C. 151 et seg. 1, 26, 27, 28, 29, 
30, 31, 32, 36, 37 


Section 5{e) ; 37 

Section 301 | 29 

Section 304 29 

Section 307 (d) 27, 28, 29, 30, 31, 
32, 36 


Statutes: Page 
Section 310(b) 27, 28, 29, 32 
Section 402(b) (6) re 
Section 402(c) i 
Section 405 26 
| 


Administrative Procedure Act, 60 Stat. 237 


Section 9(b), 5 U.S.C. 1008(b) 


Rules and Regulations of the Federal Communications 
Commission, 47 CFR (1964 ed.): 20, 22, 38 


Section 1.578 38 
Section 1.580 29, 22 
| 
Miscellaneous: 
Application of KNFM (File No. BALH - 658 (1964)) 33, 34 
Application of KVOY (File No. BAL - 4974 (1964)) 33 
Application of KZAM-FM (File No. BALH - 695 (1964))33 
Application of WAXE (File No. BAL - 4527 (1964)) 33 
Application of WLKB (File No. BAL - 5053 (1964)) 33, 34 


| 
Application of WOOD (File Nos. BAL - 5025, BALRE - 
1074 (1964) ) 33 
| 
8 
| 


Application of WSEB (File No. BAL - 5162 (1964)) 3 


Report on Backlog of Pending Applications and 


Hearing Cases in the Federal Communications 
Commission as of October 31, 1964 (pp. 64-65), 


FCC 64-1080, Mimeo No. 59358 3 


*Cases and other authorities chiefly relied upon are 
marked with an asterisk. 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 18,981 and 19,004 
JAMES PARR AND DARWIN PARR, 
Appellants, 
Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


FRED P. D'ANGELO, d/b/a BANNING 
BROADCASTING COMPANY, 
Intervenor. 


ON APPEALS FROM AN OPINION AND ORDER OF 
THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants' Statement of the Case is argumentative and 


somewhat incomplete. It is believed that a counterstatement of the 


case would be of assistance to the Court. 
These appeals, brought under Sections 402(b) (6) and 402(c) 


of the Communications Act of 1934, as amended, 47 U.S.C. 402 (b) (6) 
| 


and 402(c), are from a Memorandum Opinion and Order of the Federal 


| 
Communications Commission, dated October 28, 1964, and released 


| 
October 29, 1964 (R. 339-343), denying the appellants’ pletition 
for reconsideration of the Commission's order of July 15, 1964, 
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which had granted the application for assignment of the license of 
standard broadcast station KPAS at Banning, California, from Stevens 
Broadcasting, Inc. to Fred P. D'Angelo, d/b/a Banning Broadcasting 
Company, and providing for a comparative hearing between the new 
assignee and the appellants. The Commission’s Order of October 29, 
1964 also authorized Fred P. D'Angelo to commence operation of 
station KPAS with its existing facilities (R. 342-343). 

The background of this case is as follows: 

Standard broadcast station KPAS, operating on 1490 kilo- 
cycles with 250 watts power, is the only local broadcast facility 
for the southern California communities of Banning (population 
10,250) and Beaumont (population 4,298) oa 8-9). KPAS went silent 
in February 1962 because of the financial difficulties of its licensed 
owner, Stevens Broadcasting, Inc. (Stevens), and because of the illness 
of the president and principal stocknolder of Stevens, Calvin R. 
Jasspon (R. 46-50). = 

The expiration date of the license of station KPAS was 
December 1, 1962 (R- 1-2}. On November 23, 1962, Stevens tendered 


for filing with the Commission an application for renewal of the 


broadcast license of station KPAS (R. 16-29), together with an 


—_——— 
1/ See the United States Census for 1960. 


2/ Jasspon advised the Commission by a statement dated November 20, 
1962 (R. 49) that he had personally furnished more than $35,000 to 
Stevens for the operational expenses of station KPAS, and that none 
of these sums had ever been repaid. Jasspon's physician also sub- 
mitted a statement dated November 7, 1962 (R. 48), stating that he 
had advised Jasspon to dispose of his interest in station KPAS in 
order to avoid a physical and emotional collapse. 


explanation (R. 24) that the records of the station, including pro- 
gram logs and engineering records had been irreparably destroyed 
during Jasspon's absence from the country, and that mafecnins 

data and measurements could not be made because the Seton had 

been off the air since February 1, 1962. Jasspon also stated (R. 25) 
that he did not have any further funds which he could Edam to 
Stevens for the operation of KPAS, and that he had been advised by 
his physician to discontinue any involvement with the station. The 
Commission returned this application to Stevens on November 29, 1962, 
stating by telegram of the same date that the Sepicatron was not 


acceptable, and that unless an acceptable application was filed prior 


to 3 A.M., December 1, 1962, the license authorization of KPAS would 


expire (R. 35-36). 

On November 30, 1962, the attorney for Stevens resubmitted 
an original and two copies of the renewal of license application for 
KPAS (R. 37-52), together with a letter of explanation (R. 37) in 
which he stated that the resubmission was being made after a con- 
ference with members of the staff of the Commission, and! that in 
accord with this conference he would submit a supplementary state- 
ment to be associated with the renewal application. The| application 
so resubmitted was accepted as received by the Commission on Nov- 
ember 30, 1962. On December 11, 1962, Stevens filed supplementary 
data in support of its renewal and transfer applications’ (R. 53-61), 


and requested favorable action on the application for transfer of 
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KPAS (R. 54)- The supplementary data included a completed owner- 
ship report of Stevens; the annual financial report of Stevens; 

a narrative statement by Jasspon explaining the reasons for Stevens’ 
delay in filing its renewal application as well as an explanation 
for Stevens’ inability to submit all the required forms and logs, 
coupled with the request that the renewal application be considered 
favorably by the Commission despite these factors; 2 statement of 
the personal financial condition of Jasspon; and a statement by 
Jasspon’s physician relating to Jasspon’s inability to continue 

in amy connection with KPAS (R. 53-61)- 

On April 8. 1963, there was filed with the Commission an 
application for consent to the assignment of the license of KPAS 
from Stevens to Henry Chester Darwin, tr/as Darwin Broadcasting 
Company (Darwin), a former licensee of KPAS. and the principal 
creditor of the assignor (R- 63-102). As consideration for the 
acquisition of station KPAS, Darwin agreed to assume Stevens’ 
liabilities of approximately $8,850.00, and also agreed to cancel 


a $10.000.00 judgnent and interest which it held against Stevens 


(R. 64). Darwin’s attorney subsequently advised the Commission by 


letter dated December 23, 1963 (R.- 108), that negotiations were 
being conducted to substitute 4 new assignee in place of Darwin, 
and asked that the Commission withhold action on the pending 
applications of Stevens for renewal and for assignment of license 


for a reasonable period of time. 


| 

| 
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On April 13, 1964, Darwin filed an amendment tq the pending 
assignment application in which it named a new assignee, Fred P. 
D'Angelo, d/b/a Banning Broadcasting Co. (D'Angelo), as the successor 
to the rights and interests of Darwin (R-. 109-175). Darwin submitted 
proof on May 7, 1964 (R. 176-178), that notice of the ae amend- 
ment had been published in a local newspaper as bSaieealiy the 
Commission's rules, and the Commission accepted the anendnent for 
filing, releasing its public notice of acceptance on May 14, 1964 
(R. 179). = | 

D'Angelo submitted statements showing that he had been 
owner of broadcast station KCKC (formerly KCSB) at San Bernardino, 
California, from 1952 to 1958, that he was currently sole owner of 
an advertising agency in San Bernardino (R. 118), and that he had 


assets which were sufficient to cover the estimated cost of operat- 


ing KPAS for the first year (R. 120, 151-152). D'Angelo| agreed to 


assume and pay the following debts and obligations of Stevens if the 
proposed assignment were granted: $8,400.00 owing to the United 
States Treasury Department, Internal Revenue Service, for employment 


taxes (R. 136, 145); $450.00 owing as taxes to the County of River- 
| 

side, California (R. 136); $1,600.00 owing as back rent for the 

antenna and transmitter site of KPAS (R. 148); and $10,401.42 as 


the deficiency judgment and costs owing to Darwin, in return for 


3/ On June 17, 1964, Calvin R. Jasspon, as president of Soe) 
joined in the amendment that D'Angelo was to be the new assignee, 
and this document was filed with the Commission on June 23, 1964 
(R. 180-181). Jasspon had not been available on April 13, 1964 
when Darwin had filed its amendment, and Darwin had asked at that 
time that the Commission waive any requirement that the assignor 


join in such amendment because of Jasspon's absence (R. > 
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which Darwin agreed to cancel the judgment and turn over the broad- 
casting equipment of KPAS to D*Angelo . 140-143). 

D'Angelo further stated that by reason of his long resi- 
dence in San Bernardino, only 20 to 30 miles away from the Beaumont- 
Banning area, he was familiar with the area and its general pro- 
gramming needs (R.- 156), that in the preparation of the proposed 
programming for KPAS he had contacted civic leaders of Banning, 
businessmen, church leaders, and advertisers, and that in the 


operation of KPAS he proposed to maintain close coordination with 


local citizens and business and civic leaders to determine how the 


station could best be programmed in the public interest (R. 156-157). 
On July 15, 1964, the Commission granted the assignment 

of license from Stevens to D'Angelo with the condition that certain 

engineering information be filed prior to the resumption of broad- 

casting (R- 182)- The renewal application of KPAS was continued 


in a deferred status (R. 340)- Public notice of the assignment was 
5/ 
published on July 16, 1964 (R. 183)- 


SS —eeeeeeseeeOEL 
4/7 D'Angelo Submitted in support of his statements letters from city 
officials (R. 166, 168,169), a clergyman (R. 173), service club 


leaders (R- 171, 172), and local businessmen in the Banning-Beaumont 
area (R. 170, 174). 


5/ This date was erroneously set forth as July 22, 1964, in the 
Commission's Memorandum Opinion and Order of October 28, 1964 (R. 340) . 
The record clearly shows, however, that public notice of the assign- 
ment was published on July 16, 1964, and that the date of July 22, 
1964 was the day on which the Commission published public notice of 
the filing of the application tendered by James Parr and Darwin 

Parr (R. 248-249) . 
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On July 17, 1964, two days after the grant of the assign- 


ment to D'Angelo, an application for a construction permit for a new 
standard broadcast station at Banning, California, to muncee on 
1490 kilocyeles, the same frequency as that utilized by KPAS, was 
filed by the appellants, James Parr and Darwin Parr (R. Jap = 
On July 30, 1964, the appellants filed a petition to stay the assign- 
ment of license of KPAS (R. 251-253), and a petition for Commission 
reconsideration of its action of July 15, 1964 Q@. 255-260). In 
support of these petitions the appellants alleged that the Commis- 
sion's grant of assignment of license from Stevens to D’Angelo was 
invalid because it had been granted prior to the granting of renewal 
of license of KPAS (R. 257); that this action was emus since 

it had been taken less than thirty days after Jasspon joined in the 
amendment that D'Angelo be substituted as assignee in Lips of Darwin 
(R. 257); and that inasmuch as appellant's pending application for 

a construction permit was mutually exclusive with the pending a 
newal application of Stevens, neither of these Sarees could 

be granted without a comparative hearing under Ashbacker| v. Federal 
Communications Commission, 326 U.S. 327 (1945), and accordingly 

that until the Commission decided the comparative proceedings in 
favor of Stevens, the application for assignment to D'Angelo could 


not be considered (R. 258). 


i | 
6/ Public notice of the filing of this application was published on 
July 22, 1964 (R. 248-249). See footnote 5 above. 


— = 

D'Angelo’s attorney advised the Commission on August 4, 
1964 (R. 274} that the assignment from Stevens to D'Angelo was 
consummated on July 31, 196%. On August 19, 1964, D'Angelo submitted 
engineering data on Federal Communications Commission Form 302, in 
accordance with the condition in the grant of the assignment, stat- 
ing that he intended to commence broadcasting on KPAS no sooner 
than September 3, 1964 (R. 299-317, 330). “However, on August 21, 
1964, the Commission issued an order (R. 318) staying the effective 
date of the assignment to D*Angelo pending the disposition of the 


appellants” petition for reconsideration. 


On October 29, 1964, the Commission released a memorandum 
7/ 
opinion and order, dated October 28, 1964 (R. 339-343), in which 


it denied the appellants’ petition for reconsideration of the assign- 
ment to D’Angelo, and dismissed as moot both its stay order of August 

21, 1964, and D’Angelo’s petition for reconsideration of such stay 

order. The Commission rejected the appellants’ contention that the 
assignment from Stevens to D’Angelo was invalid because it was granted 
prior to the granting of the renewal of license of KPAS, stating (R. 341): 


The petitioner also contends that there was 
nothing to assign since the renewal application had 
not been granted. The license of Station KPAS bore the 
expiration date of December 1, 1962, the end of its 
three year license period. Prior to that date, in 
February of 1962, the station had gone silent. 

Section 307(d) of the Act provides for the continued 
operation of the station by the licensee after that 


Se 
7/ Chairman Henry dissented, Commissioner Bartley was absent, and 
Commissioner Ford abstained from voting. 
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expiration date provided that an application for 
renewal is on file at that time. Such is the; case 
here. This constitutes an authorization capable 
of being assigned while the renewal application 
is continued in a deferred status. * * #* 


The Commission then pointed out (R. 342) that although its policy 


in the past had been to withhold action in most instances on re- 


quests for assignment of licenses where a renewal or other appli- 
| 
cation had been deferred because of pending questions gping to 


the character qualifications of the assignor, as in the case of 


National Broadcasting Co., Inc., 21 Pike & Fischer, R.R. 524, 527 


(1961), this case did not involve character issues. The Commission 
added (R. 342): | 
| 
* * * In cases such as this one, the Commission, on 
a case-to-case basis, has the discretion in determining 
whether a grant of an assignment without the Simultaneous 
grant of the renewal would serve the public interest, 
convenience and necessity. We had sound and valid 
reasons for granting the assignment on July 15, 1964, 
and deferring action on the renewal of license until. 
the new licensee had shown that the operation of the 
station when resumed (having in mind that it had been 
silent for two years) would be in accordance with the 
terms of its previous licensed operation. Our action 
of July 15, 1964, in granting the assignment of license 
of the silent station which was on deferred renewal 
was an attempt to expeditiously reestablish the only 
broadcast facility licensed to serve Banning, Cali- 
fornia, after an Ste oat two and one-half) year 
period of silence. We had a qualified applicant 
(the assignee) with past broadcast experience) who 
- was willing and able to speedily place the station 
back in service. No objections had been voiced 
against such an assignment of license, either) formally 
or informally. No competing applicant had formally 
or informally indicated to the Commission that it 
was interested in applying for the silent facilities, 
despite the fact that such an application could have 
been entertained by the Commission for at least one 
| 


On 

and a half years prior to our grant of the assign- 

ment to the assignee. Our grant of the assignment 

while holding the renewal application in a continued 

deferred status was an attempt to simplify the 

administrative process and eliminate the use of 
conditional grants of renewal simultaneous with 

the grant of the assignment. * 2 * 

The Commission further found no merit in the appellants’ 
contention that “the required 30 day waiting period was not honored 
by the Commission before granting the assignment after the sub- 
stitution” of D'Angelo’ for Darwin (R. 341), stating that this wait- 
ing period started on May 14, 1964, when the public notice was 
issued by the Commission of the acceptance for filing of the amend- 
ment substituting D'Angelo as assignee in place of Darwin. The Commis- 


sion pointed out that the purpose of the 30 day period was to allow 


any interested parties to file a pre-grant petition to deny, and 


that the appellants were afforded ample opportunity to file such a 
8/ 


petition by the publication of the notice of May 14, 1964. Rs 

Finally, the Commission held that the appellants had no 
standing as a party in interest against the assignment application 
inasmuch as their own application, which was mutually exclusive with 
the renewal application, was not filed until two days after the grant 
of the assignment (R. 342-343). The Commission accordingly concluded 
that the comparative hearing would be between the new assignee, 


SS 
8/ The correctness of this holding is not at issue in this appeal 
(See Appellants’ Statement of Questions Presented). 


Selle 


9/ 
D'Angelo, and the Parrs (R. 343). 


The appellants petitioned the Commission for a stay of 
the above order pending their preparation of a Notice of Appeal and 
Petition For Stay to be filed with this Court {R. 345-346), and on 
October 30, 1964, the Commission granted such petition R. 352), 
pending action by this Court on a Petition for Stay. | 

On November 3, 1964, the appellants filed a Notice of 
Appeal and a Petition for Stay with this Court. The appellants 


filed a second Notice of Appeal on November 18, 1964. 


On November 20, 1964, this Court issucd an Order denying 


the appellants’ petition for stay. 


SS | 
9/ While the appellants" petition for reconsideration was pending, 
the Commission in a separate proceeding issued a public |notice on 
September 3, 1964 (R. 319), stating that the appellants| application 
for a construction permit was mutually exclusive with the renewal 
application of KPAS, and establishing a cut-off date asiof the close 
of business on October 13, 1964, after which no other application 
would be considered for these facilities. No other competing 
application was filed (R. 340). It may be noted that counsel for 
D'Angelo specifically asked the Commission by letter dated September 
14, 1964 (R. 330-331), that in resolving the Parrs’ petition for 
reconsideration the Commission take no action which under any 
circumstances would prevent D'Angelo from being considered for the 
KPAS facility or preclude him by operation of the October 13, 1964 
cut-off date from perfecting his position for the KPAS facility. 
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SUMMARY _OF ARGUMENT 
I. 

The Commission correctly determined that the appellants were 
without standing to petition for reconsideration of the Commission's 
approval of the assignment from Stevens to D'Angelo since they were 
not aggrieved by the Comnission’s order at the time it was entered; 
the subsequent filing by the appellants of an application for a con- 
struction permit for the frequency of KPAS did not create a right to 
challenge the prior action of the Commission. 

At the time the Commission granted the application for consent 
to the assignment of the KPAS license to D'Angelo, the appellants had 
no application on file and no other recognizable interest in the trans- 
action. They were simply potential applicants for the KPAS frequency. 
They thus did not have standing to challenge Commission action on an 
application already on file. KFAB Broadcasting Co. v- Federal Com- 
munications Commission, 85 U.S. App- D.C. 160, 177 F.2d 40 (1949) ; 
Telegraph Herald v. Federal Radio Commission, 62 App- D.C. 240, 
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66 F.2d 220 (1933); Plains Television Corp. v- Federal Communications 


Commission, 108 U.S. App- D.C. 20, 24, 278 F.2d 854, 858 (1960). 


The subsequent filing of the appellants’ application did not operate 
retrospectively to give the appellants standing to challenge an 
earlier Commission action. 

The appellants furnished no reasonable explanation for their 
failure to file their application prior to the Commission's action 


on the assignment. They could have submitted an application as early 
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as September 1962, and they were placed on notice by the; Commission 
on May 14, 1964 that the application fer assignment to DjAngelo had 
been accepted for filing. In view of the Commission's publication 
of this notice, there is no merit in the appellants* contention that 
they were misled by correspondence in the Commission's files to delay 
the filing of their own application. See Plains Television Corp. v. 
Federal Communications Commission, 108 U.S. App. D.C. 20, 23, 278 
F.2d 854, 857 (1960). 

The Commission properly made provision to accord! the eppel- 
lants the comparative consideration which they are entitled to have 
under the Communications Act by ordering that the Someatiee hearing 
in this matter be held between the appellants and D*Angelo, as the 
assignee of Stevens. The Commission is not required to bet aside an 


assignment order in order to allow a now applicant, whose application 


was filed after the assignment order, to compete with the essignor. 


See Zenith Radio Corporation v. Fegerel Commmications Commission, 
93 U.S. App. D.C. 284, 211 F.2d 629 (1954). 
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Il. 


The Commission correctly held that the KPAS license 
could be assigned while continued in effect past the three year 
term by operation of Section 307(d) of the Communications Act, 

47 U.S.C. 307(d)- Accordingly, since the appellants’ basis for, 
seeking reconsideration of the Commission’s approval of the 
assignment consisted essentially of the contention that the action 
was invalid because taken after the expiration of the three year 
term, the Commission properly found that the appellants had failed 
to advance sufficient reason to warrant a rehearing under Section 
405 of the Communications Act, 47 U.S.C. 405. 

The essence of the appellants’ argument is that the 
assignment of the KPAS license to D'Angelo was invalid because 
once the prescribed term of a license has run, the license has 
expired and, as a matter of law, no rights remain that are capable 
of assignment. This position, however, is contrary to the plain 
meaning of the statutory provisions applicable to assignments. 
Section 307(d) of the Communications Act provides that the 
Commission shall continue a broadcast license in effect after 
the expiration of its license term where an application for 
renewal has been filed, pending any hearing and final decision 


the renewal application. Section 310(b) of the Communications 


Act, which sets forth the provisions regarding assignments of 


licenses, contains no restrictions with regard to the transfer 
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license after the fixed term of the license has passed, but makes 
a "finding by the Commission that the public interest, convenience 


and necessity will be served thereby” the sole standard for Commis- 


E “ 
sion action. | 


The Commission has consistently interpreted the assignment 


provisions of the Communications Act as authorizing the approval of 


an assignment of a license where the license has been administratively 


extended beyond the normal term if in light of all the circumstances 


the public interest will be served thereby. The Commission’ s con- 


struction of the statute it is charged with administering is entitled 


to substantial weight and should not be set aside unless plainly un- 


reasonable. P. Lorillard Company v. Federal Trade Commission, 267 


F.2d 439 (C.A. 3, 1959), cert. den., 361 U.S. 923. 


The Commission's action in this case is not inconsistent 
iF 


with certain other cases cited by the appellants where approval of 

an assignment was withheld until the issue of the assignor's character 
qualifications had been resolved, since in those cases the Commission 
properly held the public interest would not be served by permitting 

a licensee to act improperly in the broadcast field, and then when 


| 
challenged simply sell his station at a profit or without a loss. 
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Tidewater Teleradio, Inc., 24 Pike & Fischer, R.R. 653 (1962). 


The appellants" reliance upon cases such as Zenith Radio Corp. v. 
Federal Communications Commission, 93 U.S. App. D.C. 284, 211 F.2d 
629 (1953), and National Broadcasting Company, Inc., 21 Pike & 
Fischer, R.R. 524 (1961), is misplaced. 

Finally, the appellants’ construction of the statute 
would lead to harmful and unjust consequences since it would 
preclude the necessary assignments of licenses in cases where 
because of death, incompetency, insolvency, or some other dis- 
qualification, the renewal of the license would not be feasible, 
and where an assignment would represent the only procedure whereby 


a forfeiture could be avoided. 
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APPELLANTS WERE WITHOUT STANDING TO PETITION FOR 
RECONSIDERATION OF THE ASSIGNMENT SINCE THEY WERE 
NOT AGGRIEVED BY THE COMMISSION'S ORDER AT THE 


TIME IT WAS ENTERED; THE SUBSEQUENT FILING! OF AN 
APPLICATION FOR THE FREQUENCY DID NOT CREATE A 


RIGHT TO CHALLENGE THE PRIOR ACTION OF THE: 
COMMISSION. 
At the time the Commission granted the application for 
consent to the assignment of the KPAS license to D'Angelo, appel- 


lants had no application on file and no other recognizable interest 


in the transaction. They were simply potential applicants for the 


frequency. Subsequently, their own application was filed and this, 


they asserted, created standing to challenge the earlier | action. 
The Commission's rejection of this claim is in complete accord with 
well-established principles. 

Standing to petition for rehearing or to seek judicial. 
review must arise from aggrievement incurred at the time an order 
is entered; the happening of subsequent events does not confer it. 
KFAB Broadcasting Co. v. Federal Communications Commission, 85 U.S. 
App. D.C. 160, 177 F.2d 40 (1949); Telegraph Herald v. Federal 
Radio Commission, 62 App. D.C. 240, 66 F.2d 220 (1933). ‘Thus, 

a potential or late-filing applicant does not have standing to 
challenge Commission actions on related applications already 

on file. Telegraph Herald v. Federal Radio Commission, supra; 
Plains Television Corp. v. Federal Communications Commission, 108 


U.S. App. D.C. 20, 24, 278 F.2d 854, 858 (1960); Federal | 


Broadcasting Co. v- Federal Communications Commission. 96 U.S. App. 
D.C. 260, 268, 225 F.2d 560. 568 (1955). Cf. Mansfield Journal Co. 
v. Federal Communications Commission, gu U.S. App. D.C. 341, 173 F.2d 
646 (1949): Southwestern Publishing Co. v- Federal Communications 
Commission, 100 U.S. App. D.C. 251, 243 F.2d 829; St. Louis Amuse- 
ment Co. v. Federal Communications Commission, 104 U.S. App. D.c. 45, 
258 F.2d 202 {1958)- 

These cases. particularly Telegraph Herald and KFAB, are 
directly applicable here. In the Telegraph Herald case, the appel- 
lant had made a formal inquiry to the Federal Radio Commission re- 
garding the possibility of establishing a radio service in Dubuque, 
Iowa. Before an application was filed, however, the Commission 
authorized a new service at East Dubuque, Illinois, thus lessening 
the likelihood that a station would be authorized at Dubuque. An 
appeal from this action was dismissed for lack of standing, the 
Court stating: 

fA] ppellant*s purpose to apply for such a license had 

not ripened into any right or interest such as would 

entitle appellant to become a party to the present 
proceeding. The decision of the Commission therefore 

did not modify or affect any interest or cight already 

accrued to the appellant, but only an expectation such 

as the statute does not seek to protect by appeal.” 

62 App. D.C. at 242, 66 F.2d at 222. 

To rule otherwise, the Court noted, would be equivalent to grant- 


ing a right to appeal to any person who might entertain an intent 


to apply, a "right so general as to be impossible in practice." 


The KFAB case is to the same effect. With two channels 
(3 and 7) available in a community and an application on file for 
one of them, KFAB applied for "Channel 3, if available, otherwise 
No. 7." The Commission assigned channel 3 to the earlier-filed 
application. Several days later, but before KFAB’s application 
was acted on, another application was filed, necessitating a com- 
parative hearing between KFAB and the newcomer. Alleging that its 
likelihood of success had been impaired, KFAB sought to have the 
earlier grant set aside, and all three applications considered 
comparatively for the two channels. The Commission denied the request, 
and on appeal this Court stated: 

"We hold that the filing, after a permit has been 
granted, of an application which would be mutually 
exclusive of the granted permit, does not require the 
Commission to reopen the proceeding for a comparative 
hearing under the rule of Ashbacker Radio Co. v.- 

Federal Communications Commission, supra. We also 

conclude that a person not aggrieved or affected by an 
order when it is entered, does not become aggrieved or 
affected by that order, upon the happening of some 
subsequent event which changes his status." KFAB 
Broadcasting Co. v. Federal Communications Commission, 

85 App. D.C. at 162, 177 F.2d at 4e. 

The facts here are even more compelling. Unlike the appel- 


lants in KFAB and Telegraph Herald. the Parrs had neither filed an 


application nor expressed an interest in the frequency when the 


Commission's action was taken, even though an application could have 
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ly 
been submitted as far back as September, 1962. Nor could they prop- 


erly claim surprise at the substitution of the new licensee. Public 
notice had been given in the community during April of 1964 that 
D'Angelo was seeking Commission consent to acquire the KPAS license, 
and on May 14, 1964 the Commission issued a public notice that the 
application had been accepted for filing. Under the Commission's 
processing rules (47 CFR 1.580), the application could have been 
acted upon thirty days thereafter, and on July 15, 1964 the grant 
was made. 


EE 
IY Appellants attempt'/to explain the delay by referring to the 
*freeze” on the acceptance of standard broadcast applications 
which was in effect during the time period in question. The 
"freeze", however, was never intended to insulate existing 
stations from new competing applications for the same facilities 
which might be submitted at renewal time. And, in Plateau Broad- 
casting Co-, 1 Pike & Fischer, R-R. 2d 1083 (1964), the Commis- 
Sion waived its “freeze” rule and accepted a new application under 
circumstances virtually identical with the facts of this case. 

See also J. W. Dunavent, 24 Pike & Fischer, R.R. 1105 (1963). 

The same practice was followed during the recent “freeze” on 
acceptance of FM broadcast applications, Charter Broadcasting 
Corp.. 25 Pike & Fischer, R.R- 423 (1963). Under these cir- 
cumstances, and in light of appellants’ failure to tender an 
application or to request a waiver of the ‘freeze'rule, they cannot 
properly attribute their delay to this cause. Moreover, the 
existence of the “freeze” rule does not explain appellants’ com- 
plete silence during the three months that the assignment appli- 
Cation was pending before the Commission. During this period, 

as the Commission noted (R. 342). appellants failed even to 

come forward with a manifestation of an intent to file. 
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Two days after the grant appellants submitted their appli- 
eation. Since the KPAS renewal application -- as distinguished 
from the assignment application -- was still before the Commission, 
appellants' application was consolidated with it. A comparative 
hearing will be held between appellants and the new licensee, and the 
Commission's decision in that hearing will be subject to judicial 
review in the normal course. But if, as we have shown, a isan 
filing applicant has no standing to challenge an earlier action 
which precludes consideration of its own proposal, then surely 
there is no standing in the appellants to contest a prior: order 
which allows the substitution of one party for another as the 
holder of a license but still affords the latecomer comparative 
consideration. 


Appellants argue (Br., p. 24) that the above principles 


are not controlling here because the action complained of is 


illegal and because they were misled into believing that the 
assignment application would not be acted on when it was. These 
contentions are without merit. As we show in a separate section 
of our brief there was nothing illegal about the assignment to 
D'Angelo. But even if there were, appellants’ contention misses 
the point that a denial of standing is without regard to the 
legality of the action sought to be challenged. Standing is a 
jurisdictional matter and depends not on the nature of the alle- 


gations raised, but on whether the challenging party was ‘truly 
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injured, Southwestern Peblishing Co. v- Federal Communications Commis- 
sion. 100 U.S. App. B-C. 251, 243 F.2d $29 (1957). 

The contention that appellants were somehow misled by the 
Commission's action is difficult to understand in view of the public 
notice which attended the acceptance of D*Angelo’s assignment appli- 
cation (p.20, supra, R. 179) and the Commission rules dealing with 
the processing of assignment applications, 47 CFR 1.580. If appel- 
lants chose instead, as they allege (Br., p- 22), to rely ona 
Commission letter written months before to someone no longer a 
party to the proceeding, they clearly assumed the risk that when 
the application became ripe for consideration under the applicable 
rules of the agency, it would be acted upon. Moreover, the letter 
in question (quoted in part at p. 22 of appellants’ brief and appear- 
ing at R. 107) was simply a status report in response to an inquiry 
by a party to the then pending assignment application, and can hardly 
be construed as “provid{ing] additional time to permit the filing 
of applications on behalf of unknown parties whose intention to 
file in no way appear[ed].” Plains Television Corp. v. Federal 
Communications Commission, 108 U.S. App. D.C. 20. 23, 278 F.2d 
854, 857 (1960). 

——— aaa 

1l/ In the Plains case, the appellant was an applicant for a television 
channel who had applied too late to be considered with other applicants 
for the same channel. The untimely filing was explained on the ground 
that the Commission was required by statute to send “pre-hearing” letters 
to known parties in interest, and that its failure to do so had the 
result of closing the door to new applications sooner than would other- 
wise have been the case. Noting that the parties who were entitled 

to receive pre-hearing letters had waived the requirement, this Court 
held that appellant "had no right to assume that its time to file 


would be extended by any delay caused by the sending” of the letters, 
108 U.S. App. D.C. at 24, 278 F.2d at 858. 
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In an effort to avoid the consequences of the principle 
enunciated in the KEAB and Telegraph Herald cases, appellants also 
attempt to argue (Br., pp- 22-23) that it is not the grant jof the 


assignment application itself but the later events flowing |there- 


from, i.e., the substitution of D'Angelo as the licensee and the 
restoration of broadcast service, that give rise to the alleged 
aggrievement. This attempted distinction is without merit, however, 
| 

for in most cases where reconsideration or appellate review is sought, 
the alleged injury which confers standing -- as for example electrical 
interference or increased competition for revenues from the grant of 
a permit for a new station or changed facilities -- has not actually 


occurred, but is instead inherent in the order complained of. WBEN , 


L£*\:i ¢+ eee 


Inc. v. Federal Communications Commission, 110 U.S. App. D.C. 200, 


290 F.2d 743 (1961); cf. Federal Communications Commission v. Sanders 


Bros. Radio Station, 309 U.S. 470, 477 (1940). Here, as appellants 


concede, the Commission's order of Culy 15, 1964 is “the basis for 
i 


the later substitution of parties and grant of operating authority,” 
and is thus the source of the alleged injury. 
Similarly, there is no merit to the contention (Br. , pp. 


24-25) that statutory rights will be destroyed if appellants are 


denied standing in situations of this kind. Appellants’ hypothetical 


example (Br., pp. 24-25) is of a timely filed application wrongfully 


dismissed because of the too-early grant of another appli¢ation. 


But that situation was not presented here. Appellants were late 
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when they filed, because of the timely grant of an earlier appli- 
cation. The applicant in the example had a right to file when he 

did and to receive comparative consideration. Appellants were not 
timely. Appellants will be heard comparatively with the KPAS renewal, 
but they have no right to insist that this comparison be with Stevens, 
the former licensee, in derogation of the assignment. 

Had appellants filed their application while the assign- 
ment to D’Angelo was still pending, they would presumably have been 
entitled to such a hearing, National Broadcasting Co., Inc., 21 Pike 
& Fischer, R-R. 524 (1961). But, just as the filing of a subsequent 
application “does not require the Commission to reopen the proceeding 
for a comparative hearing,” KFAB Broadcasting Co., supra, neither 
does it require the setting aside of an assignment in order to allow 
the new applicant to compete with the assignor. See Zenith Radio 
Corporation v. Fedexal Communications Commission, 93 U.S. App. D.C. 
284, 211 F.2d 629 (1954), holding that although a party had a right 
to be heard because it was applying for a new channel, its right was 
vis-a-vis an assignee of a station on another channel which the 
Commission was proposing to move to the new channel, and not vis-a- 
vis the assignor, where the assignment had occurred without challenge. 
Here, challenge has been made, but is untimely, and the effect there- 
fore is the same. Although, unlike Zenith, the renewal of license 


has not been determined, the lesson of Zenith is that in the com- 


parative hearing the practical impact of the assignment cannot be 


ignored. Appellants’ contention that the submission of their 
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application effectively nullifies the earlier action of|the Commis- 


sion is not only unsupported by any citation of authority, but runs 
counter to the decisions of this Court cited above. 

Clearly, then, there is no merit to appellants’ final 
assertion, that the Commission is attempting improperly to alter 
the nature of the comparative proceeding. On the contrary this 
is what appellants themselves are seeking to do. Their |position 
totally ignores the fact that two days before the filing of their 
own application the status of the KPAS renewal had been/altered 
by Commission consent to the assignment of that license! from 
Stevens to D'Angelo. Apparently the latter will be a stronger 
adversary, and this would appear to be the real nature of the alleged 
injury here. Instead of an incumbent licensee whose physical, emotional 
and financial resources have been depleted, appellants must displace 
a more formidable opponent in order to prevail. We think it clear, 
however, that none of appellants’ rights have been abridged by this 
result. Since the KPAS renewal is still pending, appellants have 
a right to compete for the frequency, but by the same token they are 

| 

obliged to accept the consequences of Commission actions taken prior 


to the filing of their application. 
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THE COMMISSION CORRECTLY HELD THAT THE KPAS LICENSE 
COULD BE ASSTGNED WHILE CONTINUED IN EFFECT PAST 
THE THREE YEAR TERM BY SECTION 307 OF THE COMMUNICA- 
TIONS ACT. 

The Commission denied the appellants’ petition for recon- 
sideration of the Commission's July 15, 1964 approval of the assign- 
ment of KPAS from Stevens to D’Angelo, with the finding that the 
grant of this assignment was valid when made, and that the appel- 
lants had failed to set forth sufficient reasons to warrant recon- 
sideration (R. 341-343). The appellants” petition for reconsideration 
was filed under Section 405 of the Communications Act of 1934, 47 U.S.C. 
40S. which in pertinent part provides: 

“After an order, decision, report, or action has been 

made or taken in any proceeding by the Commission. . . 

any party thereto, or any other person aggrieved or whose 

interests are adversely affected thereby, may petition for 
rehearing . - ~. and it shall be lawful for. . . the 

Commission . . . in its discretion, to grant such a re- 

hearing if sufficient reason therefor be made to appear. 

We have shoin in Point I, supra, that appellants lacked stand- 


ing to seek reconsideration as persons aggrieved or adversely affected 


by the Commission’s action of July 15, 1964. Assuming arguendo that 


* standing exists, it is clear that the appellents failed to advance 


sufficient reason to warrant a rehearing, and that the Commission 
was correct in denying their petition. 

The thrust of appellants’ argument is that once the 
prescribed term of a license has run, the license has expired and, 
as a matter of law, no rights remain that are capable of assignment 


(Br., p- 11). This contention fails to take adequate account of 
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Section 307(d) of the Communications Act, is at odds with the Commis- 


sion's construction of the statute and. if followed, would often 
prevent a proper administration of the law and maintenance of service 


in the public interest, as well as needless private hardship. 


A. The Construction of the Statute Urged by Appellants 
Is Contrary to the Plain Meaning of the Applicable 
Statutory Provisions. 


Appellants’ view of the statute, which would permit of no 
assignment of any license rights once the fixed license term has ex- 
pired, fails to recognize the force of Sections 307(d) nd 310(b) of 
the Act, 47 U.S.C. 307(d), 310%b). These Sections would seem to make 
clear that when a license term ends and the Commission has not yet 
acted on a renewal application, an application for an assignment of 
the license is legally permissible. 

Section 307(d) of the Communications Act provides in part: 

| 


"No license granted for the operation of a broadcast- 
ing station shall be for a longer term than three years 
> 3 Upon the expiration of any license, upon appli- 
cation therefor, a renewal of such license may be granted 
from time to time for a term of not to exceed) three years 
in the case of broadcasting licenses . . . if the 
Commission finds that public interest, convenience, and 
necessity would be served thereby . . . Pending any 
hearing and final decision on such an application and 
the disposition of any petition for rehearing, pursuant 
to section 405, the Commission shall continue such 
license in effect or Lez 


127 The last sentence above was incorporated into the section by the 
‘amendments of July 16, 1952, Ch. 879, §5, 66 Stat. 714,| and conforms 
the renewal provisions of the Communications Act with the substantially 
similar provisions in Section 9(b) of the Administrative Procedure 

Act, 5 U.S.C. 1008(b). 
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Section 310{b) of the Communications Act, 4u7 U.S.c. 310d), 
which requires Commission consent to any transfer of a station license 
or the rights thereunder. contains no restriction with regard to the 
transfer of licenses after the fixed term of the license has passed, 
but makes a “finding by the Commission that the public interest, con- 
venience and SS be served thereby” the sole standard for 

/ 
Commission actions 


Section 310(b) was amended to its present form at the same 


time that Congress adopted the above-quoted language of Section 307 (d) 


extending the licensewhere an application for renewal is pending. It 
would seem that if Congress had intended to impose the limitation on 
the assignment of licenses for which appellants contend, it would 
have done so at that time. Instead, the only standard it specified 
is “the public interest, convenience, and necessity.” Similarly, 
Congress could have qualified the broad language of Section 307 (d) 

if it had intended to limit it. Instead, Section 307(d) was simply 
amended to provide that the license shall be kept in effect until 
I¥—Section 310(b) of the Communications Act provides: 


"No construction permit or station license, or any rights 
thereunder, shall be transferred, assigned, or disposed of in 
any manner, voluntarily or involuntarily, directly or indirectly, 
or by transfer of control of any corporation holding such permit 
or license, to any person except upon application to the Commis- 
sion and upon finding by the Commission that the public interest, 
convenience, and necessity will be served thereby. Any such 
application shall be disposed of as if the proposed transferee 
or assignee were making application under section 308 for the 
permit or license in question; but in acting thereon the 
Commission may not consider whether the public interest, con- 
venience, and necessity might be served by the transfer, 
assignment, or disposal of the permit or license to a person 
other than the proposed transferee or assignee. 


= 2) = 


renewed or until an order has been entered denying reconsideration 


of a refusal to renew. 

The statutory language relied on by appellants (Br., pp. 
12-16) is not in fact inconsistent with Sections 307 (d) and 310(b), 
or with the Commission's reading of those sections. The provision 
to the effect that "no such license shall be construed to create 
any right, beyond the terms, conditions, and periods of the license” 
(Section 301), and the provision requiring a waiver of any claim to 
use of a frequency (Section 304), do not purport to set a time limit 
on the license, and must be read together with Section 307 (4), which, 
as we have shown, specifically extends the license pending a decision 
by the Commission on renewal. Similarly, the language in| Section 
307(d) specifying a period no longer than three years as the term 
of broadcast licenses, must also be read in light of the specific 
(and later enacted) legislative directive that when an application 
for renewal of a license is filed the license is kept in effect. 

This does not mean that the three year Limitation ona 
license term lacks significance or, as appellants ae. Set the 
long-recognized right of a new applicant to compete for a frequency 
with a licensed station at renewal time is in any way impaired. It 
simply means that if the newcomer files his application after the 
Commission has consented to the assignment of the existing license, 


| 
then it is with the assignee that the new applicant must icompete. 


This outcome is in no way inconsistent with either the statutory 


provisions cited by appellant or with the language in the Supreme 
1u/ 


Court’s Sanders Bros. opinion regarding the vulnerability of 
existing licenses to new applications at renewal time. 

Nor does the Ashbacker a call for a different result. 
Ashbacker did not arise in a renewal situation. More importantly, 
it involved co-pending applications which, the Court held, should 
have been consolidated and heard comparatively. Here, by the time 
appellants’ application had achieved co-pending status with the KPAS 
renewal, consent had already been given to the assignment of the KPAS 
license from Stevens to D*Angelo. Thus the Commission's holding that 
the comparative hearing would be between appellants and D'Angelo is 
entirely in accord with Ashbacker. See also KFAB Broadcasting Co. 
v. Federal Commmnications Commission, 85 U.S. App. D.C. 160, 177 F.2d 
40 (1949); Zenith Radio Co oration v. Federal Communications Commis- 
sion, 93 U.S. App- D.C. 284, 211 F.2d 629 (1954). 

Appellants recognize that the key question in the case 
is whether the “holdover” provision of Section 307(d) serves to 
continue the rights and privileges associated with the license to the 
extent they were continued in this case. Yet only once (Br., pp- 


15-16) do they address their argument directly to this provision 


of the statute, with heavy reliance upon this Court's (and the 


eee 
1u/ Federal Communications Commission v. Sanders Bros. Radio Station, 
309 U.S. 470, 474 (1940). 


15/ Ashbacker Radio Corp. v- Federal Communications Commission, 326 
U.S. 327 (1945). 
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Commission's) decision in Transcontinent Television Corp. v. Federal 
Communications Commission, 113 U.S. App. D.©. 384, 308 F.i2d 339 
(1962). But the Transcontinent decision is not inconsistent with 
the Commission's action here. Transcontinent sustained the Commis- 
sion’s power to exercise its rule-making authority to delete a fre- 
quency at the termination of the license of the party then utilizing 
the frequency. The Court there rejected the view that a change in 
the allocation rules at the end of a license period becomes a modi- 
fication of license if Commission action on a renewal application 
is not completed by the expiration date. But the question there was 
not the question here of whether, pending action on a renewal appli- 
cation, license rights continue in effect by virtue of Section 307 (a). 
The Commission recognized in Transcontinent that if action 
on the licensee's renewal should not be completed at the expiration 
date, the licensee would be able to continve operating on the deleted 
channel until the renewal were denied. {See brief for Eppettees 
respondents, p. 46, n. 27.) The Court's affirmance in Transcontinent 
of the exercise of the Commission's regulatory power at renewal time 
is in no way inconsistent with the Commission's position here that 
the right to operate under a continued license may be transferred. 
Transcontinent affirms that a renewal application is fora new 


license term and is subject to valid rules in effect at that time. 


The rights acquired by the transferee here would be similarly 


subject to any new rules. But Transcontinent does not reach the 


——S2n— 
question presented here, merely pointing out that the “holdover 
provisions . ~. ~ have the purpose of permitting continuity of 
operation while a renewal application is being processed.” 
Considering the holdover provision of Section 307 (d) 


together with Section 310{b). it is clear, we submit, that a license 


in a holdover posture may be assigned if the public interest will 


thereby be servec. and that upon consummation of the transaction 
the assignee succeeds to whatever rights and privileges the license 
entitled its former holder to exercise. 

B. The Contention that 


Assignment Once its 
Contrarv to the 


Followed by the Agency. 


An administrative agency’s construction of the statute it 
has been charged with administering is entitled to substantial weight 
and ordinarily will not be set aside unless plainly unreasonable. 

P. Lorillard Company v. Federal Trade Commission, 267 F.2d 439 


(C.A. 3, 1959}, cert. den., 361 U.S. 923. Here appellants’ view 


e 
that the KPAS license’ could not legally be assigned is contrary to 


well-established Commission interpretations of Sections 307(d) and 
310{b) that no legal bar to an assignment exists where the license 
is in effect by virtue of the "holdover™ provision of Section 307 (d). 
Whether approvai of a1 assignment is sought during the ordinary term 
of the license or after it has run, the Commission has regarded 

"the public interest, convenience, and necessity” standard of 


Section 310{b) as controlling. 
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Frequently, in situations similar to that here, 


of the renewal and the assignment occur simultaneously. 


however, the station had been off the air and its physical plant was 
in need of reassembly. Rather than granting the renewal on a con- 


ditional basis, as it might have done, the Commission felt that the 


more orderly course was to require the new owner to update the re- 


newal application with current operating data (R. 342, 297-317). 

But whether the renewal occurs simultaneously with the assignment 

or is deferred is a matter lying within the discretion of ithe agency. 
In either case the underlying principle is the same: that where a 
license has been administratively extended beyond the normal term, 

| 

an assignment application may be submitted and will be granted if in 
light of all the circumstances the public interest will be served 


ees 


thereby. See, for example, In the Matter of Adelaide Lillian Carrell, 
Representative of the Estate of Charles Lewis Carrell, Deceased (WBBZ) , 
7 F.C.C. 219 (1939); In the Matter of Lee E. Mudgett (KRKO) . 8 F.C.C. 
215, 227 (1940); Application of WSEB (File No. BAL - 5162 (1964)) ; 


Application of WXCN (File No. BALH - 689 (1964)); Application of 
KZAM-FM (File No. BALH - 695 (1964)); Application of KNEM (File No. 


BALH - 658 (1964)); Application of KVOY (File No. BAL - 4974 (1964)); 


Application of WAXE (File No. BAL - 4527 (1964)); Application of 
WOOD (File Nos. BAL - 5025, BALRE - 1074 (1964)); Application of 


WIKB (File No. BAL - 5053 (964). 


The cases relied on by appellants are not inconsistent 
with the above and other similar Commission actions. Instead, 
they involve special circumstances not present in the usual assign- 
ment application and certainly not present here. 

As the Commission’s order on rehearing pointed out, where 
serious misconduct on’ the part of the licensee has come to light, 
approval of a transfer is generally withheld until the issue of the 
assignor*s character qualifications has been resolved. The under- 
lying reason for this policy is clear. As the Commission stated 
in Tidewater Teleradio. Inc., 24 Pike & Fischer, R-R. 653 at 657 (1962) : 


The Commission has long held that a licensee cannot act 
improperly in the broadcast field and, when challenged 
simply sell his station at a profit or without a loss; 
if this were permitted, such a licensee would have 
little reason to obey the Act, the Commission Rules 
-or policies, or serve the public interest, since the 
worst that would happen to him is that he might have 
to sell his station. - - 


SS SS 
16/ The facts of this case are substantially similar to those involved 
in Application of KNEM (File No. BALH - 658 (1964)); and in Application 
of WLKB (File No. BAL - 5053 (1964)), cited above. In each of these 
cases the broadcast stations went Silent because of the financial 
difficulties of the licensees, and assignment applications were approved 
while renewal applications were pending in order to accomplish ex- 
peditiously the resumption of needed broadcast service. In each of 
these cases the Commission also determined that action on the renewal 

of the license should be deferred until the new licensee had 
demonstrated that the operation of the station when resumed would 

be in accordance with the terms of its previous licensed operation. 
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See also Jefferson Radio Company, Inc. v. Federal Communications 
Commission, __ U.S. App. D.C. “ F.2d (No. 18,296, decided 
| 


July 30. 1964), where this Court stated (Slip Op. 4-5): | 

It is the recognized policy of the Commission that 
assignment of broadcast authorization will not be con- 
sidered until the Commission has determined that the 
assignor has not forfeited the authorization. We feel 
that the Commission's deferral of consideration of 
appellant's assignment application was entirely |con- 
sistent with this policy. - .- - 
[Footnote omitted.] 


The NBC case, on which appellants rely, National Broadcasting Company . 


Inc., 21 Pike & Fischer, R.R. 524 (1961), was thus distinguished by 

the Commission on this ground (R. 342), because the withholding of 
i 

consent to the transfer is not by operation of law, as appellants 


argue, but through the exercise of discretion on the part of the 
| 


Commission. 
7/ 


The Zenith case, cited by appellants (Br. 18-19) , does 
not help its case here. The Court held there that an applicant 


for a new television channel in Chicago (Zenith) had not waived its 
right to be heard because of its failure to enter a proceeding on 
the renewal and transfer of a license for a station on another 


channel, now to be deleted. As the Court made clear in the portion 
of its opinion quoted by appellant, the transfer was effective be- 
cause not challenged by Zenith. Its statement that if Zenith had 
entered the renewal-transfer proceeding, the plans of the transferee 
would have had to be taken into account in a hearing between Zenith 


| 
and the former licensee on the other channel, is hardly helpful to 


appellants here. As we have elsewhere pointed out (p.24, supra) , 


17/7 Zenith Radio Corp. v. Federal Communications Commission, 93 
U.S. App. D.C. 284, 211 F.2d 629 (1953). 


had appellants” application been timely filed in relation to the 
assignment, Zenith would be relevant, and presumably would have been 
followed by the Commission. But. since appellants had no appli- 
cation on file when the assignment was granted, had raised no 
objection to a grant of the application during the time allowed 

by the statute, and had not even demonstrated an intention to 


file, this case is not controlling here. The same is true of the 


similar WMUR situation also relied on by appellants (Br., pp- 19-20). 


There is no merit, therefore, to appellants’ contention 
that in the present case the agency departed from its past practice. 
On the contrary, it is apparent that the Commission's action is in 
basic accord with past actions in comparable situations, as discussed 
above, and that once it was determined that assignment of the license 
would be in the public interest, there was no legal bar to a grant 
of the application. ‘and on this question, as the Commission found 
(Counterstatement , p.9 , R. 342), every known public interest con- 
sideration militated strongly in favor of the grant. 

In reaching the result it did and in denying appellants’ 
petition for reconsideration, the Commission adhered to a statutory 
construction that allows for the submission, the consideration, and, 
where appropriate, the grant of an assignment application involving 
-a license in effect by virtue of the holdover provision of Section 
307 (da). Appellants have failed to show that this interpretation 


is in any way unreasonable. 
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C. Appellants’ Construction of the Statute Would in 
Many Cases Lead _ to Undesirable Results. 
| 
| 
It is a primary rule of statutory construction that inter- 
pretations which lead to harmful, unjust or absurd consequences 


should be avoided. Pennsylvania v. Nelson, 350 U.S. 497 |(1956) , 
| 


Yankee Network v. Federal Communications Commission, 71 U.S. App. 
D.C. 11, 107 F.2d 212 (1940)- Appellants” position that licenses 


which remain in effect by virtue of the extension provision of 
Section 307({d) cannot be assigned, would have just such 4 result 


in many cases. 


With approximately 350 broadcast licenses expiring at 
{ 


regular two-month intervals during each year, inevitably!there are 


| 
many that cannot be renewed by the time the specified expiration 


date is reached. This is the primary reason for the automatic 


extension provided in the statute. The Commission's most recent 
18/ 
report to the Congress on pending applications Listed 325 
| 
applications for renewal of broadcast licenses which for one reason 


or another have been deferred. Report on Backlog of =e Appli- 


cations and Hearing Cases_in the Federal Communications Commission 


as of October 31, 1964 (pp. 64-65), FCC 64-1080, Mimeo No. 59358. 


If appellants’ view of the law were correct, none of these licenses 


SEE, 
18 Submitted pursuant to Section S{e) of the Communications Act, 
47 U.S.C. S(e). 


is legally capable of being assigned (Br., P- 11). Yet in cases 
of death. incompetency, etc., where renewal of the license is 
no longer feasible, an assignment is the only procedure whereby 
a forfeiture can be avoided. 

This is the course now provided by the Commission's 
rules, 47 CFR 1.578, without regard to whether or not the license 
has run its specified term. But if appellants are correct, this 
recourse would no longer be available once the license had expired, 
since their position rests entirely on an alleged legal bar to 
any reliance on equitable or other discretionary considerations. 
The loss of service and LY that would result from the 
adoption of appellants” od are neither reasonable nor, as we 
have shown, required by the statute. Certainly a construction of 
the Act which avoids such consequences is to be preferred. The 


Commission’s construction of the statute does so. 


197 Under appellants” view of the law, where an individual licensee 
died after his license expired, but before action on the renewal 
application, the station would apparently have to cease operation 
since he could not be granted a renewal and no transfer to a new 
party for even, perhaps, to an administrator or executor} would 

be possible. 


=33900— 


CONCLUSION 


For the foregoing reasons, the Commission's décision 


should be affirmed. 


Respectfully submitted, 
| 


HENRY GELLER, 
General Counsel, 


DANIEL R. OHLBAUM, 
Deputy General Counsel, 


JOHN CONLIN, 
Counsel, 


ERNEST 0. EISENBERG, 
Counsel. 
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[Received Nov. 30, 1962] 
ROBERTS & MC INNIS 
Continental Building 
Washington, D.C. 

Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25, D.C. 


Subject: Renewal of License - Station KPAS 
Banning, California 


Dear Mr. Waple: 


I am resubmitting an original and two copies of the renewal of 
license application for captioned station. You will recall that other 
copies were sent back to the applicant November 29, 1962; as soon as 
these can be returned, I will substitute non-heat sensitive exhibits for 


some of those filed herewith. 

Furthermore, in accord with a conference held with members of 
the staff this morning I will submit as soon as possible a supplemen- 
tary statement which should be associated with the renewal application, 
either as an amendment thereto or in such other manner as the Com- 
mission may see fit. 

Should any question arise concerning this matter, kindly com- 
municate with the undersigned. 

Very truly yours, 


ROBERTS & MC INNIS 


By: Julian P. Freret 


wv 


ee 


—————— JA 2 : 
- a : I}? 
Taxeet Rurvan oO. So-itte. - 
( der wal post office address of applic.cit (See Instruction D) 


eNUTES STATED OF aucence 


. Set ae ~ 
Smoncdtacting Ve, £1Ce0 
EEte TAL COMMUNICA TIONS CCamISSION 


Samsey Sirect 
APPLCATION 208 RENEWAL CF SROADCAST STATION UICENSE sss : rnin 
a = 
at the post office address indicated: 
Cc. R. Jasspon * 


2. Renewal requested for following existing facilities “ 


AL This form is to be used in all cases wben applying for Reaewal of Call letters Frequency Channel No. 
Broadcast Statice Licease. Ik ceasists of this part, Section Leadthe FAS 1490 ke = 
RSSFitS) au ie 


INSTRUCTIONS 


|S Prepese and file three copies of this form and ell exhibits ead swear 
to ome copy- File with Federal Communicecicas Commission, 
Weshingsoe 25, D. C 


ce Member exhidite senally is the apace provided is the body of the 
form und list each exhibit ia the apace provided oa page 2 of thie 


Sectics. Date each exhibst. 


i s~r 
Di The mame of tbe applicant must be stated adpearto= | 
the cwrem |.cense. 


£& Informatics called for by this application which is already os file 


with the Commisaica seed aot be refiled ip thie applicats ice FHC) Geacription of the proceeding, identifying the court and * 


(1) the informacion ia now on file in another ap ISEUSEs OFC EE se 


Sled by or os bebalf of this applicant; (Z) the information is identified 
{ally by reference to the file suuber (i! aay) the FCC form sumber, 
aad the filing date of the applicatios or other form costassing the iar 
formation aad the page on paragraph relecret to, aad (3) alter making 
the reference, he applicant simes: "No change since date of filing.”” 
Asay ewch reference will be considered to incorporate isto thie eppli- 


ether form will thereafter, in ite eatisety, be open to the public 
F. Thie apyiication must be executed by applicant, if as iedividwal, by 


ae partner of applicact, if = parteership; by as officer of applicant, fo 
pertnerebi;, >y a= officer of applicant, if a corparatice or association, 


or by stiomey of axplicast caly usder cosditioss shown in Section 1.30%, 


Rules Relating © Practice ead Procedure, ie which event satislactory 
evideoce of cinabil.ty of applicaat or bis absesce frow the Contioestal 
United States and authority of stiomey to act must be submitied with 


ESSARY INFORMATION [5 FURNISHED ANO ALL PARA- 
GRAPHS ARE FULLY ANSWERED. IF AMY PORTIONS OF THE APPLICATION 
ARE NOT APPLICAELS, SPECIFICALLY SO STATE. DEFECTIVE OR INCOM- 
PLETE APP CATIC”.> MAY BE RETURMED WITHOUT COMSIDERATION. 


. P. Treret, Hsq., 1912 


Minimm hours operation dail: 
Night 
25 
Bours 


2 Is applicant or any person res [7] noi] 
directly or indirectly controlling 
applicant, party to a suit in any Federal Court involving the 


io apparatus, by exclusive traffic arrangeaents, 


xs . » OF an attempt to monopolize radio communication 
file y dr indirectly through control of the manufacturer or 
sale"oPre 
j ierencari or of using unfair methods of competi- 
NOV 30 23327 ? 


If the answer is “Yes, attach as Exhibit No. a full 


g where records of the proceeding may be obtained. 
EXBon 313 of the Commmications Act of 15)4-) 


3. Attach as Exhibit No. 7 a detailed balance sheet of 
the applicant as at the close of a month within 90 “ays of the 
date of this application. 


4- Is the applicant's Owership Report ~ Yes oO net_] 
filed with this application? oe 
(See 1.243(0) of Commission's Rules.) [jO change 


Uf anawer is “No, give date of filiag of last Ownership Re} end 
call letters, station iocation aad file number of rune application 
ined it wae filed. 

5 


nec ovnership report ota hed 
to previous rehetal asplication 


S. aAny change in the citizenship 
of the app) icant? 


6 Is the applicant « represents- 
tive of an alien or foreign govermmnt? 


7. List below other businesses in which the applicant or any 
officer, director, or principa) stockholder (any person owning 
2% or more of applicant's stock) has a <% or more interest. 
List also any radio station other than the station which 1s th 
subject of this application in which any of the above named 
persons have any interest, and the nature and extent of their 
interest in the broadcast station. 


None 


39 


---2Q 
ae ~~ ! dee! - 
y ee ae ) Section I, Pa 
The epphe wives any claim to th-e of any partacular izequency or of ine ether es against the reguletory power of the 
United States because of the previous use of the suv, © r by license or otherwise, and requests a/renewal of its cxist- 
ing license in eccozéance with this application. (See Section 304 of the Ccmmunications Act of 1934) | 
| 
Jle applicant represents that this application 1s not filed for the purpose of impeding, obstructing, or delaying determins- 
tion on any other application with which it may be an conflict. ' 
ALL the statements sade in the application and attached exhibits are considered materiel representations, and e]] the 
exhibits are a materiel part hereof and are incorporated herein as af set out an full an the applacetiga. 


The applicant, or the undersigned on the applicant’s behalf, states that he has eadeavored to supply full and correct in- 
formation as to all matters which are relevant to this application and that be has done so as to oll matters =athin his 
own knowledge. H 


Noavamhey 
Dated this__2) _day of — eS SSEr 


Subscribed and sworn to before 


.f 


pe this. day of 


(Notary public’s seal must be affixed where the 
law of jurisdiction requires, otherwise state 
the lew does not require seal.) 


by commissioa expires 


Exhibit No. | Section and Para. | Nese of officer or oxployee 
No. of Form whose directias exhibit wes p: 


ie C. A. Jassson (2) 
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[Received Nov. 30, 1962] 


EXHIBIT 1 TO THE APPLICATION FOR RENEWAL 
OF BROADCASTING STATION LICENSE 


Radio Station KPAS has been off the air since February 1, 1962. 
In the absence from the country of Calvin Jasspon, President of 
Stevens Broadcasting, Inc., the records of Radio Station KPAS, in- 
cluding program logs and engineering records wre irreparably 
destroyed. 

Application BAL 4609 proposes the assignment of the license of 
KPAS to RAYMOND FIELDS. 

Engineering data and measurements cannot be made inasmuch as 
the Station has been off the air since February 1, 1962. Stevens 
Broadcasting, Inc. has been unable to correct the alleged rule viola- 
tions which were cited against the Station in 1961 since it is without 
the funds to do so, and has remained off the air since February 1, 
1962. 

The Radio Station KPAS has remained off the air since August 1, 
1962 because it had no funds to resume broadcasting, it had entered 
into a contract for a sale of its broadcasting facilities pending as- 
signment of its license, and because the officers of Stevens Broad- 
casting, Inc. believed that an extension of the silent period had been 
granted pursuant to a request made by counsel for the proposed 
transferee. 
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Calvin R. Jasspon | 
November 30, 1962 


Federal Communications Commission 
Washington, D. C. 


Gentlemen; 

I do not have available a current personal financial statement 
which I could submit to you nor could a financial statement be pre- 
pared. However, at the present time, I do not have any further funds 
which I could advance to Stevens Broadcasting, Inc. for the operation 
of Radio Station KPAS. 

In addition to the above, I have been advised by my physician, 
Dr. Arthur Clinco that it would be extremely detrimental to my 
health to continue my involvement with Radio Station KPAS. A copy 
of his letter is attached hereto. | 

Sincerely yours, 


CALVIN R. JASSPON 


[48] : 


| 
| Exhibit 1 


ARTHUR A. CLINCO, M.D. 
9735 Wilshire Boulevard 
Beverly Hills, California 


| 
Noy. 7, 1962 


Mr. Ben Waple 
Federal Communications System 
Washington, D. C. 
Dear Mr. Waple: 
| 
Mr. Calvin Jasspon of 148 So. Camden Drive, Beverly Hills, has 


been a patient of mine for several years. In the past year the pres- 


A6 
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sure and tensions generated by his involvement with the Radio Station 


increased to such a degree that I was quite concerned about his physi- 
cal and emotional health. He seemed on the verge of a collapse when 
I insisted that he divorce himself at the earliest possible moment from 
these responsibilities and to insure the separation I further suggested 
he go on an extended trip. This he did and was away for five months. 
While he has improved I have strenuously advised him to dispose of 
the Radio Station since I would not accept any responsibility for the 
return of his previous state if he did not do so. 

I hope you can assist me in helping Mr. Jasspon expedite this 
suggestion. 

Thank you in advance. 

Yours very truly, 


Arthur A. Clinco, M.D. 
[49] 


Exhibit 1 
ont. 


Calvin R. Jasspon 
November 20, 1962 
To the Federal Communications Commission 
The following is a list of the personal sums that I have advanced 
to Stevens Broadcasting, Inc. for use in the operation of Radio Station 
KPAS, Banning, California; none of said sum have ever been repaid: 


1/30/59 
9/30/59 
9/30/59 
11/30/59 
12/31/59 
1/31/60 
2/29/60 
2/29/60 
3/31/60 
4/30/60 
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5/31/60 5800.00 


Total $35,675.00 


In addition to the above, my mother has advanced to the corpora- 
tion the sum of $5000.00 which was applied against an obligation of 
the corporation in connection with its acquisition of transmitting 
equipment. | 


Calvin R. Jasspon 
[53] 


[Received Dec. 11, 1962] 


ROBERTS & MC INNIS 
Continental Building 
Washington, D.C. 


December 10, 1962 


Mr. Ben F. Waple, Acting Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Subject: KPAS, Banning, California -- ! 
Supplementary Data Supporting 
Renewal and Transfer Applications : 


Dear Mr. Waple: 

In accord with certain conferences held with members of the 
staff, I hand you herewith additional information relating to the pend- 
ing renewal and transfer applications for the captioned station. 

More particularly, submitted herewith are the following | 
documents: 

1. Completed Ownership Report signed by President Calvin 
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R. Jasspon of the licensee, Stevens Broadcasting, Inc. 

2. Annual Financial Report of Stevens Broadcasting, Inc., 
also signed by President Jasspon. 

3. A verified narrative statement of Mr. Jasspon, supple- 
menting in detail various matters raised by the Com- 
mission's staff, especially relating to use of the KPAS 
site, belated filing of the renewal application and con- 
timed silence of KPAS beyond the authorized date. 

A statement of personal financial condition for Calvin 

R. Jasspon. It should be noted that although this state- 
ment indicates a net worth of $17,502.36, this is 
predicated upon collection of notes issued by Stevens 
Broadcasting, Inc., in the amount of $75,000 and unlisted 
securities not readily marketable except at substantial 
loss. 
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A statement of Arthur A. Clinco, M.D., relating to the 
inability of Mr. Jasspon to continue any connection what- 
soever with KPAS, and furnishing evidence of compliance 
with Section 1.365 (a) (3) of the rules. 

A permanent-copy of the renewal application presently on 
file with the Commission. The copies now held by the 
Commission contain light-sensitive sheets and it is res- 
pectfully requested that the attached permanent copy be 
substituted for one of the impermanent applications. 

It is further respectfully requested that the Commission take 
favorable action on the application for transfer of KPAS. The Com- 
mission's attention is invited to the following significant facts: 

a. The City of Banning, California, has no local radio ser- 
vice other than that which will be provided by KPAS. 
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Similarly, the adjacent City of Beaumont has no socal 
service but grant of the KPAS transfer application will 
permit the re-establishment of radio service for these 
communities. 

. In accord with the agreement of sale between Stevens 
Broadcasting, Inc., licensee of KPAS and transferee, 
creditors of Stevens will receive payment which other- 
wise would not be made, inasmuch as if the present 
transfer is not approved, Stevens will be forced into 
involuntary bankruptcy and with no assets, creditors will 
suffer total loss. | 

. Among such creditors are the Government of the| United 
States and the County of Riverside, both of which main- 
tain tax liens against Stevens totaling approximately 
$9,500. As in the case of private creditors, these liens 
will be unpaid unless the transfer application is granted. 

In the light of the foregoing, it would appear that approval of the 
transfer of KPAS would be in the public interest. Should the Com- 
mission or its staff require any further information relating to the 
station or its licensee, it will be furnished as expeditiously as pos- 
sible. | 

Yours very truly, 
| 


Julian P. Freret 
Counsel for Transferee | 


[55] 
[Received Dec. 11, 1962] : 


AMENDMENT TO KPAS RENEWAL APPLICATION | 


The following information is submitted to the Commission asa 
supplement or amendment to the renewal application of KPAS, pre- 
sently on file. 
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I am the president and principal stockholder of Stevens Broad- 
casting, Inc. licensee of KPAS and submit attached hereto a personal 
balance sheet demonstrating that my personal finances do not include 
available capital or readily convertible quick assets which could be 
used for further financing of Stevens Broadcasting, Inc. As previous- 
ly submitted with the said renewal application I have personally fur- 
nished in excess of $35,000.00 to Stevens Broadcasting, Inc. for 
operational expenses (in addition to the original cost of purchase of 
the stock of the corporation), and have had no return nor promise of 
return of these funds. 

Filed contemporaneously with this amendment is an annual 
financial report and an ownership report, both for Stevens Broad- 
casting, Inc. Steps have been taken pursuant to Section 1.359 of the 
Commission's rules to publish notice of the filing of the renewal ap- 
plication. Attached hereto is a statement of my physician that I have 
suffered complete physical disability to the extent that Iam unable 
to continue management, participation or ownership of KPAS and that 
my present and future health is 
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sufficiently precarious that I cannot continue in any way concerned 
with the station, even to the extent of engagement and supervision of 
an assistant or a station manager. 

The financial history of KPAS has been less than satisfactory 
since the acquisition of control by me in 1959 in accord with Com- 
mission approval. In early 1962 permission was requested for KPAS 
to remain silent for a period of six months and granted by the Com- 
mission commencing in February of that year. During the period of 
approved silence I entered into negotiations looking toward sale and 
transfer of the assets of Stevens Broadcasting, Inc., and understood 
that either the Commission had knowledge of the continued financial 
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difficulties of the station or that further requests for extension of the 
authority to remain silent was not required of me. Furthermore, I 
was informed that extension of the silent period had been successfully 
requested by Washington counsel for the proposed transferee, As the 
Commission is aware, the station has remained off the air since 
February, 1962. As a result in part of the straitened financial 
circumstances as well as my own failing health, the lessor of the real 
property on which is located the KPAS studio and transmitter building, 
as well as the tower, took action toward cancellation of the balance of 
the lease based upon non-payment of the rental. Present arrearage is 
in the amount of $2,270.95, and I am informed and believe that upon 
payment of this amount and assurance of continued payment, the 
remainder of the lease can be reinstated. 1am further assured that 
lessor has entered into a subsequent potential lease with Mr. Ray 
Andrew Fields, who is now seeking Commission authority 
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as transferee of KPAS, a fact indicative of the lessor's intention to 
continued use of the property by KPAS. However, pending completion 
of the transfer of ownership, the station's equipment has been removed 
from the transmitter site and placed in storage at the request of the 
lessor. I am informed and believe that upon payment of arrearage to 
the lessor, there will be no objection to relocation of the SRE at 
the transmitter site and its use by KPAS. Under present circum- 
stances, storage of the equipment elsewhere than in the transmitter 
building constitutes an advantage to Stevens Broadcasting, Inc. and to 
me as principal stockholder, inasmuch as during the silent period the 
equipment would be unprotected in the transmitter building and subject 
to vandalism, etc. Both the transmission tower and lines remain at 
the original transmission location. | 

Ihave not retained legal Washington radio counsel and during a 
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portion of 1962 have been out of the United States for reasons of failing 
health. Consequently I was unable to timely file renewal application 
for KPAS. Letters from the Commission relating to the renewal ap- 
plication went unheeded until recently as a result in the main of my 
own illness and my failure to realize, under the circumstances of 
KPAS' remaining silent, and the fact that an Application for transfer 
of the license was pending, that proper and immediate attention was 
required. 

I recognize fully my responsibility as principal stockholder, 
director and president of Stevens Broadcasting, 
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Inc., licensee of KPAS, and have until recently taken steps to provide 
immediate compliance with the Communications Act and rules and 
policies of the Commission promulgated thereunder. The Com- 
mission's Field Engineering and Monitoring Bureau inspected KPAS 
shortly before the commencement of its silent period and cited cer- 
tain violations of these rules. The citations were received by and 
handled (or mishandled) by my subordinates or employees at the 
station, and were not brought to my attention to the extent that I 
realized that responsive action was indicated. Coupled to this, was 
the additional fact that shortly thereafter the station ceased operation. 

With the cessation of operation in February, 1962, the existing 
program and transmitter logs were destroyed ostensibly by station 
employees, and through no knowledge whatsoever upon my part. 

Since that time no part of either log has been recovered and I 
remain convinced that they are irrevocably lost despite efforts under 
my direction to retrieve them. As a result of this loss, no data was 
available to complete the renewal form insofar as concerns program- 
ming and transmitter measurements. Under these circumstances it 
is respectfully requested that the renewal application without this 
information be none the less considered favorably by the 
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Commission. 
As aforementioned, I recognize fully the responsibility of a 
licensee of a radio station and regret wholeheartedly the dere lictions 
and omissions that have occurred in the operation and administration 
of KPAS and its authority from the Commission. Should the Com- 
mission desire any additional information within my power to/secure, 
I will be pleased to furnish further statements, details, affidavits 
and the like. | 


CALVIN R. JASSPON 
[Notary Seal - Dec. 15, 1962] 
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[Received Dec. 11, 1962] 


ARTHUR A. CLINCO, M.D. 
9735 Wilshire Boulevard 
Beverly Hills, California 


December 6, 1962 
Federal Communication Commission 


Dear Sirs, | 
This is the second letter Iam writing you at the request of Mr. 
Calvin Jasspon of 148 So. Camden Drive, Beverly Hills. | 
I have already advised you that Mr. Jasspon has been a patient 
of mine for some years and it was against my advice that he became 
involved with the radio station KPAS in Banning, California. What Ifeared 
came to pass in that the degree of tension and conflict reached such 
intensity that to forestall a most serious mental and physical collapse 
l ordered him to take an extended voyage for some months. This he 
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did. I find that it is imperative now that he divest himself of this 
station otherwise I will no longer assure him of being able to prevent 
such a collapse. He so over-reacts to the slightest frustration that 
any direct or indirect participation even of a supervisory character 
will have these repercussions. I cannot stress these facts too 
strongly. I have helped maintain Mr. Jasspon's mental and emotional 
stability for these past years but I cannot overcome the myriad com- 
plex problems which this radio station presented all over again. He 
must get rid of it since the danger to himself is great. I feel as 
strongly about this as a cardiologist might feel about interdicting 
tournament tennis to someone who has suffered a serious coronary 
thrombosis. 

Yours very truly, 


Arthur A. Clinco, M.D. 
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[Rec'd Dec. 11, 1962] 


CALVIN R. JASSPON 
PRO FORMA STATEMENT OF FINANCIAL CONDITION 


As at November 23, 1962 


ASSETS 


Cash in United California Bank 2.36 
Investments - Unlisted Securities: 

200 Shares Vagtborg, at cost 20,000.00 

1900 Shares Sierracin, at Market Value 12,000.00* 32,000.00 
Automobile - 1952 Mercedes Benz 1,500.00 
Notes Receivable - Stevens Broadcasting,Inc. 75,000.00** 

Less: Reserve for Bad Debt 75,000.00 -00 


TOTA E 
OTAL ASSETS 33,502.36 


LIABILITIES AND NET WORTH 


LIABILITIES: 
Notes Payable - United California Bank (see Contra) 


Accounts Payable 
Notes Payable (former owners of Stevens Broadcasting) 


(see Contra) 
TOTAL LIABILITIES 


a 


NET WORTH ; 4 2302.36 


TOTAL LIABILITIES AND NET WORTH 33,502.36 


Calvin R. Jasspon 


*Pledged as collateral against original purchase of Stevens Broadcasting 
Stock - 1,000 shares; pledged as collateral - United California Bank Loan - 


900 Shares 


** Appears to be non-collectible | 


was prepared from information submitted by Calvin 


The above statement 
dependent audit verification of all of the items contained 


R. Jasspon without in 
therein. 


Pores ipproved 
Bxtget Bareas Bo. 52-0057. 


wae veo erares oF aumerce 


FEDERAL COMmASECA TIONS COmmEsIO8 


SPPLICATION FOR CONSENT TO ASSIGIMENT OF RADIO 
SROADCAST STATION COMSTRUCTION PERMIT OR LICENSE 


GENERAL INSTRUCTIONS 


A This fore is te be weed in'al) cases eben applying for 
Aetherity fer Assignment ef « Redic Breedcest Statics 
Censtrection Permat or Licener. It consists of teo parts 
which are te be completed by the Assigner end the As- 
Signece, respectively. 

8. Tae assigner’s part censints of poges 1. 2. end 3 of 
Sectzen I. 

Cc The easignce’s pert consists of pages 4 aad S of Sec- 
tase J and the follewmmg other sectiens: 


Sectien 33, Legal Quali ficetiens of Bresdcast Appliceat 
Section 131, Finesciel Queli fications of Broadcast Ap- 
placest 


Sectien IV, Statewcet ef Program Service of Breedcast 
Seplicast 


aferestic® of tne assignee im Peregraphs | and 3 
ef Sectien 133 of this epplacetien 1s aot requred of as 
station bet amst be furnished by eo 


this fers end ell ex 


Aication whice 13 
Safed mot be refiled 
San is sce 
fore filed by oF 


Any sucn reset! 
this epplicet: 
contained 


G. 
id 


April 
DEFECTIVE CA INCOMPLETE APPLICAT: 
BITBOUT CONSIDERATION. 


INSTRUCTIONS FOR PasT 1 (Assi gor) 


A The nase of the assigner mot be stated exectly ae it 
eppeers in the exthorization to be sssiged. 


8B. ‘This part of this applicaticn must be executed by 
assignor 4f en individual; by one of the pertners of 
the essignor if a pertnership; by an officer of es- 
signor if a corporetion or association; or by attorney 
of essignor only under conditions shove in Section 
1.303, Rules Relating to Prectice end Procedure, in 

_ which event satisfactory evidence of Gisedility of 
assignor or his ebsence fram the Cont: 

States end authority of attorney to ect sust be out 
mitted with epplicetion- 


Nese and post office address of assignor (See Inatructun A for 
Pare 3) =e 


Stevens Broadcasting,.Inc. 


200 East Ramsey Stneet 
Banning, California_ $3 a 
a a 


Ob 


Send motices and commmications to the following named person at 


tae office eddress indicated 
avin R. Jasspon c/o Gerald Grano 


Wilshire Blvd., Beverly Hills, 


5 
Nee of essieee Henry Chester Darwin > 
tr/as Darwin Broadcasting Company 
MBH! ; nusber, street, cify, state) 
an Feta venue, 3P érnia 


ch is prope to be assig - 


Call letters Location 
Banning, California “G 


Date of grant 
1948; 1960 
If construction permit, give 
date of required completion 


File aumber 


BP 1840 BIC 3378 


If license, give 
expiretic® dete 
December 1962 


2. Is sesigver or axy persoe con- Yes 

trolling assignor perty to any liti- . 

getice or proceeding which my in eny manner affect (or be afe~- 
fected by) the proposed assignaeat? If so, describe fully 


3. Gave « full statement of assignor’s reescns of purposes for 
yequesting this assigwent. 


Assignor has incurred substant 
losses in operating KPAS and has 
exhausted its capital 


4. Do you propose to request © tax Yee (J rm 
certificete pursuent to Section 112 (a) 

of the Interne] Revenue Code if this proposed assignawnt 38 
greeted? If so, subsit os Exhabat No. e brief state- 


ment giving the besss for this request. hed 


6. If this appsication is approved, reo (KX) vol) 
will assignor upon the settlement dete 

either file with the Comission or furnish to essig- 
nee (show which), for the period from the firet of 
the calendar year to the settlement date, the broad- 
cost operating and etetisticel data relating to the 
station or stations invelved which ere called for in 
Schedules 1 end 2 of the Annual Financial Report 

WCC Forn bo. 290? Furnish to Assignee 
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6. In the information shown in res x} rol) 
ennignor'’s Annual Ownership Report now on file with 
the Commission true and correct as of this date? 


If the answer ts "No, attach es Exhibit Ko. an 
Ownership Report supplying full information to bring 
such data up-to-date. 


7. Does the essignor, or any partner officer, director, 
meaber of the easagner’s governing board, or any stockholder 
owning 10% or more of the ignor’s steck, heve any iater- 


eat in or coanection with the following (if se state what 
interest or connection): 


None 
b. Any application pending before the (Coamiseicn? 
None 
c. Dismissed and/or denied eppliceticns? 


None 


None 


8. Attach as Exhibit No. a schedule showing the 
original cost, the original date of purchase, the 
original cost less depreciation, and the estimated re- 
placement cost for each item listed in Schedule 3 of 
the Annual Financial Report. (Origina] Cost means 
the actual cost to the first person dedicating the 
property to broadcast service. Ori, inal Purchase 
Date means the date on which the property vas Tirst 
dedicated to broadcast service.) If the information 
is not availeble, show why end furnish estimates. If 
the assignment arises out of death or legal disabil- 
ity of assignor, or is made without valuable con- 
sideration for the properties and equipment assigned, 
the assignor need not supply the information called 
for in this peragraph. However, the Commission re- 
serves the right to call for information as to the 
station's technical and non-technice] equipment and 


WS"Change from prior filing 


ontinued 


9. Attech as Exhibit No. 2 eo beldnce sheet showing 0ee 
signor’s present finenciel conditigay eLyI . 


al 


10. Describe felly and give present valves of any properties 
equipment, oF ether sasets, exempted fro, or liebalaties 
aot involved in, the proposed essignment together with re- 
aulcing effect on net worth shown in beleace sheet of 


| 
None | 


11. a. Attach as Exhibit No. 3 copies of the contract of 

agreearnt to transfer the property|end fecalaties of the 
stetion including elso but not limited to trusts, leases, 
debentures, and any other instrumen which affect or con- 
cern the assignment (See Sec. 1. of the Commission's 
Rules). If there is only an oral |agreesent, reduce the 
terms to writing and ettach. | 


b. Is thie instrument joised is eofy () 
by assignee? \ 
If the enswer is “No”, explain why the anstrumeet is net 
jointly executed by assigner and ensignec. 
f 


c. Show bere tne consideration (monetary, services, or 
otherwise) te be paid for the properties, etc., te be 
transferred, and describe terms of peyanat. 

Assuz tion of liebilities of apox 
$8 850.00, and cancellation of 
LO 000.00 judzenont/and intorost 


See Exhibit 3 


The essigor Tepreseats ‘chat ry applica’ on 38 not filed fer the purpese of impeding, ezatructing, «| delaying determinetio 


on eny other eppliceticn with ‘chica it amy be ia canflict. 


representations, and ell the exhibits ere @ material part 
plication. 


‘The assignor, or the undersigned on the assignor 8 behalf, states 
es to all matters which are relevent to this epplicaties end thet 
3 


i i i - cation and attached exhibits celled fer by this pert 
All the statements made ia this part of this application a — Med erase cenit’ ort out im full in this op- 


28th 


Dated ithise any, eor_March _, 02 


Subscribed and.avorn to before a 63 
= inet Le day of = 19. 


ay, public’s seal amet be affixed where the lew of 


leo comerdered anteriel 


t he hes endeavored to supply ful) ‘end correct informetion— 


done so an to all antters within his om hnewledg. 


yeriadiction requires, otherwise tate thet lew dove not require acel.) y M, Ue, 
cv 

My commission expires 

| 


BEST COPY AVAILABLE 
from the eriginal bound volume 


JA 18 
108 


[108] 
[Received Dec. 23, 1963} 


Law Offices 
FISHER, WAYLAND, DUVALL and SOUTHMAYD 
703 Perpetual Building 
1111 E. Street, N.W. 
Washington, D.C., 20004 


December 23, 1963 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D.C. 20554 


Dear Mr. Waple: 

This is written with regard to the pending application for the as- 
signment of license of Station KPAS, Banning, California, from Stevens 
Broadcasting Co., Inc., to Henry Chester Darwin, t/a Darwin Broad- 
casting Company (BAL-4780). In earlier conversations with the Com- 
mission, the Staff ‘was informed that an effort was going to be made to 


locate a new assignee to substitute for Darwin Broadcasting Company. 
It was, therefore, respectfully requested that no action be taken on the 
assignment application for a reasonable period so that a new assignee 
could be located. Such a party bas now been found, and negotiations 
between this party, the assignor and the other parties concerned are in 
progress. 

It is believed that these negotiations will result in dismissing the 
presently pending application for assignment of license to Darwin 
Broadcasting Company and the filing of an entirely new application for 
assignment of license, i.e. to the new party. Some additional time is 
needed to perfect the negotiations and to complete preparation of the 
appropriate FCC application forms. It is, therefore, respectfully re- 
quested that the Commission not take any action on the application for 
assignment of Station KPAS to Darwin Broadcasting Company (BAL- 
4780) or, in fact, on KPAS's license renewal application for a reason- 
able additional period of time. Every effort will be made to expedite 
the above negotiations and filing of a new assignment application, and 
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| 
the Commission will be kept informed as to progress on these matters. 
If there are any questions concerning this matter, please communi- 


cate with this office. 
Very truly yours, 


Grover C. Cooper 


[109] | 
[Received Apr. 13, 1964] | 
Law Offices | 


FISHER, WAYLAND, DUVALL and SOUTHMAYD 
703 Pervetual Building 

1111 E. Street, N.W. | 

Washington, D.C., 20004 | 


April 13, 1964 
Mr. Ben F. Waple, Secretary 


Federal Communications Commission 
Washington, D.C. 20554 


Dear Mr. Waple: | 

There is presently pending before the Commission an application 
seeking authorization for the assignment of license of Station KPAS, 
Banning, California from Stevens Broadcasting, Inc., to Henry Chester 
Darwin, tr/as Darwin Broadcasting Company (BAL-4780). This is to 
amend that application to show that Darwin Broadcasting Company has 
assigned his rights in the KPAS purchase contract to Fred P. D'Angelo, 
d/b/a Banning Broadcasting Company, and to submit an entirely new 
assignee's portion of the application. | 

For reasons explained in the enclosed exhibits, the assignor is 
unavailable and his signature has not been obtained on this amendment. 
It is therefore requested that any requirement that the assignor join in 
this amendment be waived. 

It is also pointed out that there is presently pending before the 
Commission an application for renewal of license of Station KPAS. This 
application contains a number of omissions and defects traceable in 
principal part to the licensee's failing health -- both physical and 
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emotional -- during the period preceding and following its preparation. 
It is therefore respectfully requested that the promises made in the 
assignee's portion of the application submitted herewith be considered 
in conjunction with the KPAS license renewal application and that both 
the renewal and assignment be granted simultaneously. In this manner, 
radio service can be reinstituted in Banning at the earliest possible 
time. In this connection, the exhibits attached to this enclosed amend- 
ment explain that the station can be back on the air with about ten days' 
work involving principally the removal from storage of equipment and 
reinstallation at the site. 

It is respectfully requested that this matter be taken up as quickly 
as possible so that the citizens of Banning can once again have the local 
radio service they need and desire. 

{110} 


A check in the amount of $50 is submitted herewith covering this 
amendment. If the Commission has any questions concerning this 
matter, please communicate with the undersigned. 

Very truly yours, 


Grover C. Cooper 


[111] 


AMENDMENT TO ASSIGNMENT APPLICATION 

On April 8, 1963, an application was filed with the Commission 
seeking authorization for the assignment of license of standard broad- 
cast station KPAS, Banning, California, from Stevens Broadcasting, 
Inc. to Henry Chester Darwin tr/as Darwin Broadcasting Company, 
File No. BAL-4780. 

It is now the desire of the assignee to amend that application to re- 
flect the assignment of all his rights under the contract for purchase of 
Station KPAS to a new assignee and to substitute the new assignee in 
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the assignment application. The new assignee is Fred P. D'Angelo, 
d/b/a Banning Broadcasting Co., and an entire new assignee’s portion 
of the application is submitted herewith covering his qualifications. 

As explained in Exhibit A, submitted with the enclosed amended 
assignee's portion of the application, Mr. Calvin R. Jasspon, the 
present licensee of Station KPAS, is unavailable to join in a formal 
amendment of the pending assignment application. It is believed that 
the requirement for obtaining Mr. Jasspon's signature on this amend- 
ment is more procedural than substantive, since he has (1) already 
indicated his willingness to assign the station to Darwin Broadcasting 
Co. by entering into a contract for that purpose; and (2) moet 


[112] 


precludes Darwin Broadcasting Co. from assigning its rights in that 


contract. In any event, for the reasons expressed in the exhibits at- 
tached to the enclosed new assignee’s portion of the assignment applica- 
tion, it is respectfully requested that any requirement that Mr. Jasspon 
join in this amendment be waived. 

It is further requested that the representations of the assignee sub- 
mitted herewith in regard to programming and future operation of Sta- 
tion KPAS be substituted and used to cure any defects in the \application 
by Stevens Broadcasting, Inc. for renewal of license of Station KPAS 
(filed November 30, 1962) and that the assignment of license of KPAS 
to Banning Broadcasting Co. and the renewal of license of KPAS be 
granted concurrently. 

Since the present amendment involves substitution of an | entire 
new assignee, the required $50 fee to the Commission is submitted 
herewith. 
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CERTIFICATION 


nts in this application are true, complete, 
belief, and are made in 


I certify that the stateme 
and correct to the best of my knowledge and 


good faith. 
Signed and dated this 10th day of April , 1964. 


Henry Chester Darwin tr/as 


Darwin Broadcasting Company 


FCC Form 314 


INSTHUCTIONS FOR PART II (Assignee) 

A. The name of the assignee, stated in Section I hereof, shall 
be the exact corporate name, if a corporation; if » partnership, 
the names of all partners and the name undet which the partner 
ship does business; if an unincorporated association, the name 
of an executive officer, his office, and the name of the associs- 
tion, In other sections of the form, the name need be only suffi- 
cient for identification of the assj 


partners, if the assigne: 
assignee is a corporat; 
assignee is an uninc: 
ed or appointed offic 
the laws of the appli 
eligible government 
case of the assignee 
the United Scares. T 
the assignee, separate 
tion is not signed by ch: 


Rise Bh 


lieving that such statements are 

C. Before filling out this application, the assignee should 
familiarize himself with the Communications Act of 1934 and the 
following parts of the Commission's Rules and Regulations: 
Part I, Rules Relating to Practice and Procedure; Parts Re- 


lating to the Broadcast Services. 


1, Give a full statement of _assignee’s reasons of purposes for te- 
Questing this assignment. KPAS represents an op 
ortunity to provide a worthwhile 
operetion ina Common coe re— 
sently has no radio ger ice. e 
ssignee has suryeye the market 
eels sure that yB station wi 
an important public need, and at 
same time operate on a sound 


financial basis. 


2. What is the neme and address of the owner of the station 
(if other than the assignee)? 
Same 


@ Identify by date axi names of parties ary contracts 
entered into by assignor (incluting those for network 
service, use of mechanical records, sale of bulk time, 
etc., filed pursuant to Section 1.342) which will be 


performed ty assiemeASCAP,. BMI, and SESAC, 
also see exhibits attached. 


b. Tf any changes will be made in contracts assuned by 
assignee, describe fully 


See series of exhibits attached 


complete explanation. 


3, Actech ea Exhabat No.B~ 7 « projected belence sheet show- 

o famanciel comdation efter giving effect to 

involved in this epplicetion es of the sacer 

dete of the belence sheet submitted in response to Section 
Til, Pere. 2, of this epplice . 


BEST COPY AVAILABLE 
from the original bound volume 
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PART II (To be completed tv ASSIGN 


S 


3 
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Pnae 6 
Name and post office address of essagnee. (ser Instruction A Jor 


mrt ered P. D'Angelo, d/b/a 
BANNING BROADCASTING COMPANY 


“be 


Section 


c/o 424 - 20th Street 
San Bernardino, California 


Send notices and communicetions to the |following-named persor 
at the post office address indicats:ADOove && Fighsr ’ 
Wayland, Duvall & Southmayd, : 
De a Pr OP 12 {) )) 
4. a. Will essignee’s control over 
the station, its property and equipment 

e out of voluntary agreement with the assienor? If the 
answer as " Yes". attach three copies of the agreement as 
Fxhabat No. . unless heretofore etteched in answer to 
Par. lla, Part I of Section J hereof. 
See ‘ttached Exhibits A & B 
Any contract, lease or other voluntary agreement under which 
assignee claims control over the stataoo must specafacally 
show (1) assignee will have complete icontrol oer ell neces- 
sary physical property and ats use ard unlimited supervision 
over the programs to be broadcest. (2) consideration, whether 
monetary or otherwise, and whether paid or pramsed: (3) ell 
other teres and conditions involved an the assignment, anc lud- 
ang @ statement that the instrument submitted covers the en- 
tare arrangement between the perties (af at cioes not. ell 


Dwther pertinent legel anstruments muyt be submitted): (4) as- 


Signment 1s subject to consent of the Commission. 
| 


Does assignee’s control over the = Yes oO Ne oO 
a its property and equipment | 

Mse outof involuntary action? If the enserr as “ Yea", 
five as Exhabat No. a full narratave statement of the 
character and status of proceeding (h.e., sdmanistration of 
estate, bankruptcy, dissolution, et¢., of operation of law 
an any other manner), showing all parties thereto, am! at- 
tach copaes of will, letters testamentary, letters of ad- 
ministration, oF pleadings and court orders properly cer- 
tified by the clerk of the court having jurisdiction over 


the wetter. See Attached Exhibits A & 
for explanation of sale. 


The assignee waives any claim to the vse of any particuler 
frequency or of the ether as against the regulatory power of 
the United States because of the previous use of the seme, 
whether by license of otherwise, and tequests consent to the 
assignsent of this license and/or construction permit an ec 
cordance with this application. (See Section 304 of the 
Communications Act of 1934) H 

The assignee represents that this applacation is not failed 
for the purpose of ampeding, obstructing, or delaying de- 
termination on any other applicatios wath which it may be 
an conflict. } 

All the statements meade in thas part jof thas application and 
attached exhibits called for by thas part are considered 
material representations, and all the exhabats ere a mater- 
ial part hereof end are incorporated jherean as af set out in 
full in this eapplaicetaon. : 


[Or 


JA 24 @ -: 


—— i 
Part Il (Continued) = “Section J, Pexe $ 


CERTIFICATION 
I centify chet the sratemencs ia this part of this application are crus, complete, 
belief, and are made in good faith 


and correct to the best of my knowledge aod 


Sigued and deed chisL1 day of April 1964. 


Fred D'Angelo, d/b/a 
BANNING BROADCASTING COMPANY... 
“(Name of evcignee) 


BY Bet bile s Luggle _ 


oo Ij 


Fisher, Wayland, Duvall & Southmayd 

703 Perpetual Building, 1111 E Street, N.We 

Washington, D. C. 20004 
*s officer a eaployee Q)) by ence or Official title 
direction exbibit wes (once 


Fred D'Angelo (2) 


foreign country? 
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Broadcast Application FEDERAL COMMUNICATIONS COMMISSION : zectzo8 II 
LEGAL QUALIFICATIONS Meee : 
OF BROADCAST APPLICANT Banning Broadcasting Company 


INSTRUCTIONS: 


An uned in paragraphs 6 to 10 and 19 to 21, both inclusive, of Section IT of thie form, the worda “party to thie popiicaiaare have the ‘ollowing 
moaningn, renpectively: In cane of en Individvel epplicent, the applicant. In cane of a pertnership epplicent, all partnere, toclading limind and 
silent partnern. Incase of a corperete epplicent, all officer, d:rectorn, atockholdern of record, persona owning the beneficial imterert 
eubacribora to any stock, and persona who voted any of the voting stock at the last stockholders mweting. In cane ot ony other opp! 

executive officers, members of the governing board, and owners of subscribers to any membernbip or ownership interest ia the appl ix 

an application for ansignment or transfer, Section I] should be completed only for the aasignee or vanasferee, showing the ownerahip 0s it will be 
after the ansignrent or transfer han taken place. (Note: If the applicant considera that to furnish a complete anewer to the peragyap's relerred to 
would be an unreasonable burden, it may request the Commission for a waiver of the strict terms of this requirement.) 


| 

1. applicant is (Geck one): An individual it] > @ general partnership OC): a limited partnership DC: @ corporation ion 
an unincorporated association oO | 
< If applicant is not an individual, give the State, District, ! 
Territory or Possession under the laws of which it is organized. | 
! 


3. Suimit as Exhibit Noe DNA copies, one of which must be properly certified, of (a) 1f applicant 1s a generil or limited 
partnership, the partnership agreement; (o) 1f applicant 1s a corporation, the articles of Incorporation (or charter) and the ty- 
laws, certified by the Secretary of State or other appropriate official; (c) if applicant is an unincorporated Association, the 
articles of association or other legal instrument under which applicant is organized showing the purpose thereof, aut the bylass, 
if any. In each case, submit properly certified copies of all amencents. | 

‘4. If applicant 1s a corporation or an unincorporated association, indicate specifically by reference to page and puragramh of 
the articles of incorporation or of association, the charter powers relied upon by the applicant to stow that it 1s legally om 
powered to construct and operate the proposed station. If the articles of incorporation do not specifically authorize kind of 
Dusiness soughit to be entered into, attach a statement from S-cretary of State or other officer interpreting te leguace relied 


S Complete Tables J and II on pages 3 and 4. 
CITIZENSHIP AND OTHER STATUTORY REQUIRFMENTS (See instructions above) 
6 If applicant 1s an individual, 1s the applicant a citizen of the United States; or, if 
applicant 1s not an individual, are «J parties to this application citizens of the United States? 


0S 
If the anse“r is "No", state the name and citizenshio of each person who is not a citizen of the United states. 
i 


ee 
7. Is tnited states citizenship of any party to this application clauned 


by reason of naturalization? 

If so, state the name of such party, the date and place of 
issuance of fina) certificate of naturalization, certificate 
mumber, and name and location of court authorizing issuance of same. 


G. Is Inited States citizenship of any party to this application claimed by reason of naturalization 
of a parent? 
If so, stat= the name of such party, the name of the 
Parent to wham the final certificate was issued, the age 
of the party to this application at the time the certi- 
ficate was issued, and any additional facts relied on to 
establish citizenship, in addition to the informtion 
reqaired by Paraeranh 7 hereof. 


ys. (a) Is applicant or any party to this application a representative of an alien o: of a foreign goverrment? res 7} 


@) If AMlicant 18 a corporation, 1s more than .O percent of the capital stock owned of record ! 


or my it be voted by aliens or their representatives, or by a foreign goverrment or a representative ' Yes oO 
i 


or by my. corporation organized under the laws of a foreign count ry? 1 
lied by another corporation or corporations, 1s more | 


(A) If Us answer to any of the foregoing parts of this paragraph is “Yes*, submit as Exhibit No. 
conceming Ue persons and matters involved. 

MWe (a) TAS appl teant or any party to this application had a Station license revoked by order or 
decree of any bederal court? 
Th) TAN Ue applicant or any party to this application been found guilty by a Pederal court of 
the violation of the laws of the United States relating to unlawfu) restraints and monopolies and 
to cambinat ions, contracts, or agrevments in restraint of trade? ! 

ey) wan Ue applicant or any party to this application been Cinally adjudged guilty by 4 Federal court 
of unlawfully monopol izing or attempting unlawfully to monopolize radio communications, directly or ' Yes oO no (X} 
indirectly, throw the control of the manufacture or sale of radio apparatus, through exclusive traffice arrangraents, or by eny 
other mans, or to have been using unfair methods of cametition? (See Section 313 of the Commumications Act of 1=) 
“Tay an Ue applicant or any party to this application been found guilty by any court of any felony 
or otter crim: involving moral turpitute, or of the violation of any State, territorial or local lew H Yes | wo (X) 
relating to unlawful lotteries, restraints and monopolies and combinations, contracts or agreements in | 


reatraint of trade, of of using unfair methods of competition? 


BEST COPY AVAILABLE 
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Proadcnseilpp ication TEGAL QUALIFICATIONS Te Thal. Ines 


OTHER BROADCAST INTERESTS (sre inetructiona on page 1) 


10. Does app) icant or any party to thin application heve now, or bins mp) icant or any such 
party had, any interest in, or connection with, tre * | lew): E 
(a) standard, FM, or television broadcast station? _ = 


(b) ppl ication pending before the Commission? 
(ce) eplication which has been denied by the Fereral Communications Comaission? | Yer 


id) Any broadcast station the license of which has been revoked? ~ Yes LJ ro (%} 
If the answer to any of the foregoing parts of this paragraph ix “Yes°, show particulars in the table below: 


(1) Name of party having such (2 Nature of interest or (3) Call letters of station (4) Location 
interest connection (giving dates) or file mmber of application 


Yes 


rred P. D'Angelo| 100% ownership | KCSB (now KCKC) San Bernardino, 
1952 to 1958 California 


we Is the amlicant or any party to this aplication controlled, directly or indirectly, by ay 
person who has any interest in or connection with any broaricast station or application of ue 
referred to in Paragraphs ty(a) to (4)? If so, submit as Exhibit No. giving full 
particulars. 
zie (a) are any of the parties to this aywlication related to each other (ax lanhamt, wife. trthrr. 
mother, brother, sister, son or daughter)? 
(0) Does any menber of the immediate family (1.¢-, husband, wife. father, mother, drotier, 
sister, son or daughter) of any party to this spplicatian have any interest in or comection 
with any other broadcast station or pending ication? 
(c) If answer in "Yes" to either (a) or (b) above, state (a) ners of the personn, (>) relationship, (c) nature and extent of 
such interest or connection, (d) name of armlicant or cal) letters of station, («) file mater of application, ami (1) locatica 
of station or proposed station involved. 


22. The Commission is seeking in this paragraph information as to contracts and arrangeernts now in exintence, an well an ang 
arrangements or negotiations, written or oral, which felate to the present or future ommershin, contro] or operation of Ur 
station; the questions must be answered in the light of this instruction. \ 


(a) applicant's control over the station is to be by reason of: (Inticate by check mark) 


owership [x] teere[_ ] our authority =) 


(0) Name and address of the ower of the station (c) W111 the applicant have art maintain Yes ea] w7> 
(if other than the applicant) abeolute control of the station, Ate 
equiraent, ami operation, including completes supervision of 
the programs to be broadcast? If| "No", emiain 

i 


DNA 


(6) are there any documsnts, instruments, contracts or underatandings relating to oenership, 
management, use or control of the etetion or facilities, or ony right or intereet therein? 


If eo, attach as Exhibit No. copies of all such documenta, instruments oF contrects and ' 
If 00) Attach tence of oral contracts or unierstandings. None Other than contracts attached 
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Broedecsst Applicatics 


FINANCIAL QUALIFICATIONS mee of apiicwt Fred Pp. D'angelo d/b/a 
QP BROADCAST APPLICANT BANNING BROADCASTING COMPANY 


The Condesion in sucking in the Guatios thet follow information as to contracts and arrargraents now in existence, as well os 
wey orrecquects or megerintions, writorn or oral, wiih relate to te present of future firancing of the station} the gestions 
mst be eumred i De light of Uds striction. 


trstallation for wrich epplicaticn is mie. If perforsed under a contract for the 
state? in lieu of eotinates as to the several itess. In any event, the cost 
treleting the eeants for lebor supervision, saterials, supplies erd 

, ete. should be incluted 


sham west be te costs 2» place ot 
freige. Cost ites sach as profestom) 
Ser Taw below. 


Stuxtio technical equipsent, 


b. Steer Ue basis of the estinstes tm fs) ebove- 


Though phs 1 and 3 of Section III are not required for 
assignment of licensed stations, all of this material is sub- 
_mitted and explained at Exhibit B, including an explanation 
of financing. See also Exhibit C which sets forth the status 
of equipment. 


ec. De propewst camtraction % to be fizanced ax! paid for in the folloring pener (incluting specified statesents as to thr. 
zi aqproxinate evant to be sut ant paid for frop carb scarce.) ‘De firencial plan should provite for any ettitional construction 

eee oe actual cont enced tie evigjral eotiontet cost, ant aloo for the early operation of the station in Oe 

event qperating, oxpwess shosld exces! aprating, Tewmen: 


Profits Donation Crit, deferred Other sourcen = 
fr existing paysents, etc. (specify) at 
; i 
s 3 $ $ . 


Actailet balance #eet of applicer ss at Uw close of a month within @) days of the dete of 
*g firencia] position. If the state ant composition of any essets ari Mabilitier an the bel- 
vespective titles, ettach es Exhibit po. schedules which give & complete a 


B= Seca Going Uw Forly mat Secon, efter Federal incom tax, for each of the past 2 years, ° 
stich he was engaged or fraps any other source. 
If Ue anmer in °hone* to any or all item, specifi-., ; 


‘gn bark or Our Gupositery 


BEST COPY AVAILABLE 


4. Submit as Exbibit No. 

or not connected with applicant, 

applicant) who bas furnisbed or will furnish fuscs, prope 

or other things of value, or will assist in any other manzer in fis 

than financial institutions or equipment manufacturers) who bas foraisbed or will {2 

more of the total of things of value excluding loans from financial institations aad equipme: 

the additional information requested in a to g below. Por financial imstitutioas or equipment manvfacturers, 
supply the additional information requested in b below. (*Pornish” or “fursished” as bereia used iscludes 
paymeats for capital stock or other securities, loans asd other credits, gifts asd aay other coatribstioss.) 


a. A description of that which bas bees or will be furnished dy each persos showiag the value thereof 
and any encumbrances thereos. 5 | 

b. If the funds or other things of value proposed to be used for the purchase or comstrectioa of the 
station have deen acquired for tbat specific purpose, jadicate the soerce or sources thereo!s. 


For each person who has agreed to fornisb funds, purchase stock or extead credit, subait a veri- 
fied copy of the agreement by which each person is so obligated, showing the amount, terms of re- 
payment, if apy, and security, if any. | 


For eacb person (except financial institutiogs) who has agreed to furaish funds or purchase stock, 
but who bas not already done so, submit a balance sheet or, is liet tbereof, a fi ial state- 
ment showing all liabilities and comtaining curreat and liquid assets safficieat in amount to meet 
current liabilities (including amouats payable during the next year on long term liabilities) aad, 
in addition, to indicate financial ability to comply with the terms of the agreement. The dal- 
ance sbeets submitted should segregate receivables aad payables to sbow the amouats due witbis one 
year and those due after one year. The term curreat and liquid assets refers to items soch as 
cash, or loan value of insurance, government bonds, stocks listed om major exchaages etc., Or other 
assets which may be readily used or converted to provide fuads to mcet the proposed commitucats. 
Assets such as accounts receivable, which result from normal operatioa of a business, stocks of 
close corporations, timberland, building lots, etc., are Bot coasidered as a readily available 
source of funds without a specific showiag that such assets will provide fuads to/meet proposed 
commitments. If a balance sbeet does not clearly indicate liquid assets sufficiest in amouat to 
meet current liabilities and ia addition, proposed comitmeats, it sbould be supplemeated by a 
statement showing the manner ia which noz-liquid assets will provide such funds. ‘Aay fisaacial 
Statemest furnished in lieu of a balance sheet should, likewise, describe assets frelied oa to 
provide funds, in sufficient detail to permit a determination of curreat positioas! and shoulc be 
more than a mere statement of total assets aad total liabilities or a statement of net worth. 


As to each person who has or bas had in the past 5 years aa iaterest of 2% or more in any busi- 
ness or financial eaterprise or aay official relatiossbip to aay busiaess or fisaacial enterprise, 
give foll and complete disclosure of the enterprise, the same and priacipal place of business, the 
character of busiaess engaged in, and the matere aad exteat of the iaterest ia or relatioasbip to 
such business. i 

Net-income after Federal income tax, received for the past two years by each person who has fer- 
aished or will foraish fuads, property, service, credit, loass, dosatioss, assurances, or other 
things of value. (A statement that iacome for the required periods was ia excess of a certaia 


specified amouat will be sufficiest.) 


If applicant or any persoa named in the exhibit has pledged, hypothecated or otherwise encumbered 
any stocks or other securities for the purpose of providing applicaat with funds for coastrectioa 
of the station herein requested, submit a statement explaining each such trassactios. 


Por financial institutioas or equipment manufacturers who have agreed to make & loaa or extead 
credit, subait a verified copy of the agreemeat by which the imstitutioa or manufacterer is 30 
obligated, showing the amount of loan or credit, terms of paymest, if any, aad security, it 


any. 


from the eriginal bound volume 


be Peregregis: 1 to 4 are divided 


> Progress 
Page 4 of this Srcticn. 
4 smuigness or treshres 


F SPA. COMMNICATIONS COMMISSION 


NOTICE TO ALL, APPLICANTS 


programing policy upon which the Commission wil rely in 
an adhere inflexibly in day-to-day operation to the rep 
the dasis upon which the Commission acts cn 


teto 0 left-tued colum which pertains to past operation.and a right-hand column which pertains | 
of exiating stations are to fill in only the rignt- 
are to fill in both columns. | 


om or about November 15th of that year. . 
3 and 4 delow, are to be in accordance with the definitions on 


6:00 AM to 12 Midnight Daily 
Including Sunday ~— 126 Hours 


See Exhibit D 
() mMtertainment (incluie here all . 70.0 
programs which are intended pri- —_———— 
marily es entertainment, such as 3 
music, drama, variety, comedy, 
quiz, breakfast, children’s, etc-) 


Dida 


ane ty 


i eae 


ee 


which should be classified under 
(@ below) 


ews (incluse here news reports 
end commentaries) 


Discussion (include here forum, 
panel and round-table programs) 


Talks (include here all conver~ 

sation progress which do not fall 

under points (4, (), @, W> 
sports) 


. 
ad 


Broadcast App2 ication STATEMENT OF PROGRAM SERVICE 


3. (2) Dividiny the broadcast week into 15 minute periot:, 
specify below «re ramber of 144 minute periods within such 
15 minute pericis during the composite week in which were given period. 4 
broadcast (exclusive of nonm-camercial spot announcements, | 

\ 
| 


—— 

Section IV, Rare 2} 

(b) State what the practice of the seaeien wi}l be 1th respet | 
to the ramber ard length of spot ts allowed ine 


call letter announcements and promotional announcements for 
sustaining programs) : | 
pec hel nino Spots will not exceed one 
minute in length and 
generally no nore than four 
spots in any given 14% 
minute period. 


(2) No spot announcements or 
commercial contimuty 


(2) One spot announcement 

(3) Two spot announcements 

(4) Three spot announcements 

(5) Four spot announcements 

(6) Five or more spot announcements 


Total number of 44 minute 
periods Pee eaTeeaee 
State the number of spot announcements (exclusive of non-com- 
mercial spot and call letter ammouncements, and promotional 
smmanconmnts for sustaining programs) broadcast during the 


composite week which exceeded one minute in length 
(See definition of spot announcement) 


4. In the tables below the percentages for each segment are to de computed on the basis of 100 percent of the operating hours 
within the particular segment for the seven days comprising tne composite week (1-¢-, if full tose operation, 70 hourr for the 

8 am. to 6 Pom seguent, 35 hours for the 6 p.m. to 11 P-m™ segrent, and the total weekly hours of uperdtion beteren 11 p.m, 

and § a.m. for the third segment). The percentages in th column headed “Total® are to be computed on the basis of NO percent 

of operating hours for the seven days. | 

The exact mamber of spot announcements should be stated, including those broadcast within participating progress, but excluding 
call letter announcements (call letters and location) and promotional announcements for sustaining programs. 

NOTE: The purpose of the following tabulation is to enable the Commission to secure quantitative data ihe to the projortion of 
time (to be) devoted to the various classes of programs. The function of each class of program as part of a diversiGed program 
structure is discussed in the Commission's Report of March 7, 1946, entitled “Public Service Responsibility of Broadcast Licensees *. 


(>) Show in the table below the percentage of tise proposed to 
be devoted to each of the following classes of prograsr during 
& proposed typical week of operation. | 


(a) State the percentage of time which was devoted to each of 
the following classes of programs during the composite week. 


PROGRAM LOG ANALYSIS 
(io percentages) 


Seam- 6pm- all Total 


6pm 1pm 


Network commercial (NC) 
Network sustaining (NS) 
Recorded commercial (RC) 
Recorded sustaining (RS) 

(5S) Wire commercial (WC) 

(6) Wire sustaining (WS) 
Live commercial (LC) 
Live sustaining (LS) 

Total commercial 
(243+ St 7) 

Total sustaining 
atatots) 


Complete Total 


(2) Actual droadcast hours 
(per week) 


No. Of spot announce 
ments (SA) (per week) 


No. of non-commercial 
@pot announcements (NCSA) 
(per week) 


PROGRAM 1.00 / NALYSIS 
| eo perceata es) 


Seam- 6pm- Ail Total 


) 


Network commercial (NC) 
Network sustaining (NS) 
Recorded commercial (RC) 
Recorded sustaining (RS) 
Wire commercial (WC) 
wire sustaining (WS) 
Live commercial (1) 
Live sustaining (LS) 


Total commercial 
(1¢3*5¢7) 


bl tL bbl | 
le tere retells 


| 


Ig 


Total sustaining 
(2+4+6+8) 


i| 


Complete Total 


Frepueet contac ores) MORRIS E21 


it 


Nos of spot anncunce- 600 400 200 1 


im 
AS) 
io 


ments (SA) (per week) { 


No. of non-commercial 
spot announcements (NCSA) 
(per week) 


Ww 
o 


BEST COPY AVAILABLE 
from the eriginal bound volume 
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Broadcast Applicaticsa STATSNENT GF PROGRAM SERVICS Sect:co 1, Page 3 
& (@ Attach as Boudit ho. DNA the original o one exact’ | 8. If this application 1s for an DNA Broadcest A; 
- pplication 
Soest the _—— log for the sewen days comprising the com- FM authorization, will the programs Yes oO so) 
posite week yoed in the preceding paragrapis- (if original | of any AM station operating in the same area be dimlicated? PROGRAM CLASS: 
oes are suimitted py will be returned.) If the answer is = ‘ oe 


(oy What year's composite week has been efalyced in the fore { ee == 4 commercial progrem (C) is any program the time for which ts paid f 
=s pa or by # spousor OF any progran which 
{@ Row mary hours per day will be is interrupted by # spot announcement (ss defined below), st intervals of less thes 14 3/2 misutes. A setvort 


devoted to duplicated programs? program shall be clessified ss “commercial” if it is commercially spossored om the network, eves thovgh the 
perticular station is not paid for carrying it--vsless 2911 commercis] assounceseats have bees deleted from the 
program by the station. Cooperative programs furnished to its affiliates by a network which are availadle for 
local sponsorship sre network sustaining programs (NS) if 20 locel spossorship is involved aad ere network 
commerciel programs (NC) where there is locel spossorship eves though the commerci#1 snkouacemest is made by 
the stetion's local snnouncer. i 
(©) What kinds of programs (musical, sports, tc.) il! be (It will be noted that any 196 minute segment of a program which is 12% ted by a commercial sanoeace- 
‘ ment is classified a3 a commercial program, even though the purchaser of tie teterrepti g ansoencer-at hss aot 
plso purchased the time preceding and following. The result is to classify s0 called "participati ag" prograss 
ws commercial. Without such a rule, @ ss-minute program may costaia s of even more minutes of advertising aac 
subjects ani participants. still be classified as “sustaining”. Under the proposed definitios, a program may be classified as “sestaising” 
: although preceded and followed by spot anacuacemeats, DUt if a spot azsouacemeat interrupts & program, the 
igs minute Segment 30 iaterrupted must be classified as "commercial.") j 


A sustaining program (S) is say program which is neither peid for by a sor sor iaterrapted by @ spot 
D. State the average ramber of hours per week which will be announcement (as defined below.) er | i 
used in advertising or promoting any business, profession or ' 

activity other than broadcasting in which the applicant 1s A network program (N) is any program furnished to the stetion by a network or snother station. Delayed 
exgaged or financially interested either directly or indirectl)+ brosdcasts of transcr2 re classified #s “network” 20t "recorded." 
If this is an application for renewal of license, show this ; i i ili i re avilable for local spossorship sre 


data for the past license period also. re network ¢ cial programs (NC) 
y the station’s locsl 


None pnnouncer. regional, or speciel aetvork 
or by another statioa. | 


DD. If the data furnished in response to the questions in this 
Section IV do not in the applicant's opinion adequately reflect 


station operation, attach as Exhibit xo. D a statement A recorded program (R) is any program which uses phonograph records, electrical trasscriptiogs, films, 


setting forth any additional program data that th: applicant or other means of mechanical reproduction in whole or in part--except where the recordisg is wholly incidestal 
desires to call to the Comuission's attention. (If the appli- ' to the program and is limited to beckground sounds, sound effects, ideatifying themes,’ ausical "vridges", etc. 
cant feels that the program material classified in Paragraph % A program part transcribed or recorded and part live is classified as “recorded” ual the recordiags sre 
is susceptible of classifications other then those listed he wholly incidental, ss above. A transcribed delayed broadcast of » network program, however, is not Clessified 
may supplesent Paragraph 2 with an explanatory statement in , as"recorded” but #5 “network.” A recorded or filmed progrem which is * local live progres produced by the 
this Exhibit.) station and recorded for later broadcesting by the station shall be cossidered # local live prograa. 
tie If this application is for a television muthorization, will programs be broadcast in color? Yes oO No o A wire program (wy) is any progres the a of which is Seer e toa ae raeen by telegraph, 
©, will programs be: Netoric Local Local teletype, or similar means, end reed in whole or in part by a loca annouscer. aus Gistribeted by the 
weit : bess oO Ee a) es oO = ; wire news services sre “wire” programs. A news program which is part wire and in pert of soa-syrdicated 
3a State applicant's general plans for staffing the station, including the rumber of exployees in each department (i.e. program, origin is classified as “wire” if more thas half of the program is ustally devoted to'the reading verbatin, or 
commercial, technical, etc-), and the nases, residence ed citizenship of the general manager, station manager, progr’ virtually verbatim, of the sysdicsted wire text. and otherwise is classified ss "live," 
chrector end other departaent heads who have been employed or shom the applicant expects to employ. ‘ 4 
A local_live program (L) is eny local progrea which uses live taleat exclusively, whether originatiag 
in the Stetion’s studios or by remote control. Programs forsished to 3 station by 3 acters or asother sta- 
‘ . tion, however, are not classified as “live” but a3 *network*. A program which uses ry rdiags is whole or 
Fred 2 D Angelo, the applicant, will manage the station, in pert, except in 3 wholly incidental meaner, should not de classified as “live® but, as “recorded.” bire 
formulate and direct the policies and operation. The staff programs, as defined sbove should likewise 20% be classified ws “live". A recorded program which is a local 
proposed is 2s follows: Live program produced by the stetioa and recorded for later broadcasting by the station shall be cossidered 
1 announcer/Ist class operator locel live program. | 
1 announcer/newsman ' A non-commercial spot announcement (NCSA) is an announcemeat which is not paid for by a spomsor aad 
1 announcer/salesman : which Ts devoted to @ non-profit cause--e.g., war doads, Red Cross, public heslth, civic azsouacencats, 
1 secretary—bookkeeper etc. Promotional announcements should de classified as "pon-commercial spot 8! acemeats" if the program 
promoted is a sustaining program; other promotional announcements should de classified as “spot asnounce~ 
ments". Participating announcements should sot de classified as “poa-commercial spot! snnouscemeats” but as 


Programming and Sales will be.under the active supervision mspot announcements.” War bond, Red Cross, civic and similar announcements for which’ the station receives 
and execution of the manager. renuneration should not be classified as “non-commercial spot announcements” Det as “spot aanocacenents. © 


is neither a nos-commercial spot aunouncemcat (ss 


All will be U.S. citizens and residents of Banning and . A spot announcement (SA) is any announcement which 
above derinedd DOr a station identification announcement (call letters and Location) J An annouscenest 


eee = ee should be classified ss a “spot announcement," whether or not the station receives remuneratioa, uiless it 
is devoted to a nonprofit cause. Sponsored time signals, spossored weather announcedents, etc. are spot as@ 
novncements. Ussponsored time signals, weather announcements, etc., are program matter and sot classified 
as announcements. Station identification ansouscenents sdould not be classified as either sca-commercial 
spot ansouncements or spot announcements, if limited to call letters, location aad ideatificatioa of the 
licensee and network. Ceonereial coatiseity oa spossored programs is sot classified ss Spot saacencenests. 


BEST COPY AVAILABLE 
from the original bound volume 
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[Received Apr. 13, 1964] Exhibit A 


Background Facts about Station KPAS 
as related to the present application 


Standard broadcast station KPAS is the only broadcast facility as- 
signed to and located at Banning, California, and since February, 1962, 
the station has been off the air. It is the purpose of this amendment to 
bring about the assignment of the license to ownership acceptable to the 
Commission, thereby permitting immediate steps to be taken to put the 
station back in operation at the earliest possible time and to provide 
Banning and environs with a local broadcast outlet it needs and desires. 

As Commission records will show, the present owner of KPAS, 
Calvin R. Jasspon, assumed control of the station as a result of a 
transfer of control of the licensee (Stevens Broadcasting, Inc.) to him, 
granted by the Commission on July 20, 1960, (BTC-3378). From ma- 
terial submitted with the KPAS license renewal application, filed 
November 30, 1962, it is seen that the operation of the station was ex- 
tremely difficult for Mr. Jasspon from both a financial and emotional 
point of view, and resulted in his doctor advising him that he was on 
the verge of a complete physical and mental collapse if he did not 
divorce himself completely from the operation. (See letters of Dr. 
Arthur A. Clinco, dated November 7 and December 6, 1962, in the 
KPAS license renewal file.) 


[127] 


The license renewal application submitted to the Commission on 
November 30, 1962, was deficient ina number of regards, most not- 
ably in its failure to include any of the required engineering data at 
Section If or program material at Section IV. In a statement filed 
December 11, 1962, Mr. Jasspon explained that the deficiencies in the 
application were due to a number of factors. He indicated that the 
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station had been off the air since February, 1962; that the station's 
equipment had been placed in storage for protection against vandalism; 
that the transmitter and program logs were lost soon after the station 
went off the air and were presumed destroyed, thus preventing proper 
completion of the license renewal application; that he had suffered 
financial difficulties with the operation; and that his failing physical 
and emotional health added to the problems the station had suffered. 
Mr. Jasspon further indicated that steps were being taken to assign 
the license of the station to another individual -- a Mr. Ray A. Fields -- 
and that due to his precarious health, he personally could not "continue 
in any concerned with the station even to the extent and ee) su-~- 
pervision of an assistant or a station manager.” 
The next matter of consequence -- as far as the presen nt application 
is concerned -- was the filing on April 8, 1963 of an application for the 
assignment of the KPAS license to Henry Chester Darwin tr/as Darwin 


[128] | 


Broadcasting Company (BAL-4780). Mr. Darwin had been a prior 
owner of the station and was once again interested in living in Banning 
and operating a station there. In addition, he was desirous of protect- 
ing the KPAS assets since he was still owed money on his sale of the 
station -- a debt which Mr. Jasspon had assumed. At the time the 
assignment application was filed, this debt had been reduced to a de- 
ficiency judgment by Mr. Darwin against Mr. Jasspon in the amount of 
approximately $10,000 and the equipment of Radio Station KPAS sold to 
Mr. Darwin at a sheriff's sale. The consideration for the assignment 
from Mr. Jasspon (Stevens Broadcasting, Inc.) to Mr. Darwin was can- 
cellation by Mr. Darwin of his $10,000 plus judgment against Mr. Jass- 
pon and assumption by Mr. Darwin of $8,850 in debts owed by Mr. Jass- 
pon to the Internal Revenue Service and Riverside County, California. 


E JA 38 
128 


At the present time, both the KPAS license renewal and the assign- 
ment to Mr. Darwin applications are still pending before the Commis- 
sion. Though it is realized that the license renewal application is 
deficient in various regards and that-ideally Mr. Jasspon, the licensee, 
should take steps to satisfy the Commission concerning the matter, 
unfortunately, he is not and has not been available to do this. From 
what little can be learned about his present whereabouts and condition, 
it is understood that his unavailability 
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and uncooperativeness result from his previously mentioned precarious 
mental and physical condition. 

Accordingly, it has been the assignee, Mr. Darwin's position that 
the Commission should consider the KPAS license renewal and assign- 
ment applications in conjunction with one another and grant them 
simultaneously, thus relying on the promises of the assignee to fulfill 
the requirements of the license renewal application. In this manner, 
Banning will once again have its broadcast facility, Mr. Jasspon's 
creditors including the Internal Revenue Service ($8,400), Riverside 
County ($450), Mr. Darwin ($10,000), and the owner of the leased trans- 
mitter site ($1,600) could be made whole, while at the same time Mr. 
Jasspon relieved of the above liabilities, including a possible penalty by 
the Internal Revenue Service of imprisonment or an assessment of 
double the amount presently owed. In other words, everyone would 
benefit from a grant of the assignment. 

Unfortunately, however, one complicating factor enters the picture. 
It appears that Mr. Darwin himself has had difficulties with the Com- 
mission arising out of his ownership of a station in Clifton, Arizona 
(KHCD) and though he denied and continues to deny any wrongdoing, the 
existence of the charges cloud the above described efforts to have the 
renewal and assignment considered and granted simultaneously -- at 
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least without a hearing. In light of this, Mr. Darwin informed the Com- 
mission in December of 1963 that he was 
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seeking another individual to substitute in his place as assignee. Pur- 
suant thereto, a contract has been entered into between Mr.| Darwin and 
Mr. Fred P. D'Angelo, db/a Banning Broadcasting Company, whereby 
all of Mr. Darwin's interest in the assignment of Station KPAS is as- 
signed to Mr. D'Angelo and whereby he will become the new assignee 

in Mr. Darwin's stead. In the exhibits following this exhibit, there is 

a detailed explanation of how the station will be put back on the air, how 
the purchase will be financed and details about the new assignee and his 
proposed operation, all of which will satisfy the Commission that a 
grant of this assignment would be in the public interest, viz. in that it 
will place Banning's only station back on the air; will result in the pay- 
ment of Mr. Jasspon's creditors; will relieve Mr. Jasspon of substantial 
liabilities including possible punitive measures by the Internal Revenue 
Service. 


| 
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[Received Apr. 13, 1964] | Exhibit B 


SUBSTITUTION OF BANNING BROADCASTING COMPANY 
FOR DARWIN BROADCASTING COMPANY | 
IN THE KPAS ASSIGNMENT APPLICATION 
AND PLAN OF FINANCING 


Contracts 


Exhibit No. 1, attached hereto, is a copy of agreement | between Dar- 
win Broadcasting Company and Mr. Fred P. D'Angelo d/b/a Banning 
Broadcasting Company, whereby Mr. Darwin assigns his rights under 
his contract with Mr. Jasspon (Stevens Broadcasting, Inc.) ‘to Banning 
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Broadcasting Company. The net result is that Banning Broadcasting 
Company agrees to (1) pay Stevens Broadcasting, Inc's $8,400 obligation 
to the Internal Revenue Service; (2) pay Stevens Broadcasting, Inc.'s 
$450 obligation to Riverside County, California (tax debt); (3) purchase 
the KPAS equipment from Mr. Darwin for $10,000, plus sheriff sale 
costs, in return for which Mr. Darwin will cancel his $10,000 legal 
judgment against Stevens Broadcasting, Inc.; and (4) pay $1,600 in back 
rent on the transmitter site lease owed by Stevens Broadcasting, Inc. 
The total consideration to be paid by Banning Broadcasting Company 
will thus amount to approximately $20,800, being entirely made up of 
debts and obligations of Stevens Broadcasting, Inc. 

Darwin Broadcasting Company realizes no profit on the assignment 
of its interests in its contract with Stevens Broadcasting, Inc. to Bann- 
ing Broadcasting Company. 
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Darwin merely secures the payment of its $10,000 legal judgment, plus 
costs, against Stevens Broadcasting, Inc. by Banning Broadcasting Com- 
pany and in return for which Darwin will release the KPAS equipment, 
which was previously condemned at a sheriff's sale, i.e. on the 

$10,000 judgment. 

All of the above is set out in various documents attached hereto 
which supplement Exhibit No. 1, the basic agreement between Darwin 
and Banning Broadcasting Company. Specifically, there are the 
following: Exhibit 2 -- the bill of sale of the KPAS equipment to Bann- 
ing Broadcasting Company (which equipment was condemned by Mr. 
Darwin at the sheriff's sale to cover his $10,000 judgment against 
Stevens Broadcasting, Inc.); Exhibit 2a, sheriff's sale papers, Exhibit 
2b -- an itemization of the equipment sold at the sheriff's sale; Exhibits 
3, 3a and 3b -- the agreement between Darwin Broadcasting Company 
and Banning Broadcasting Company whereby the latter agrees to pay 
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Stevens Broadcasting, Inc.'s $8,400 obligation to the Internal Revenue 
Service and to secure the obligations with a mortgage on the! KPAS 
equipment running to the United States; Exhibit 3c -- Banning Broad- 
casting Company's agreement to pay $1,600 in back rent to Byron-Wood 
Motors, the lessor of the transmitter site. | 
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Banning Broadcasting Company's 
Plan of Financing 


| 

The assignee estimates that his first year’s operating expenses 
will be approximately $40,470. This figure includes all required pay- 
ments under the various contracts set out above. An itemized esti- 
mate of the first year's operating expenses is attached hereto as Ex- 
hibit 4. These estimates are believed realistic and were arrived at in 
consultation with Mr. Darwin who has first hand knowledge of Banning 
and station operation there through his prior ownership of Station KPAS. 
In addition, the assignee has personal experience on the subject through 
nis ownership of a station in nearby San Bernardino, 1952-1958. In 
order to operate for a reasonable period (three months) with a total 
yearly obligation of $40,470, the applicant will need liquid assets of 
$10,119. Applicant can easily meet this burden as is evidenced by the 
balance sheet attached hereto showing cash in banks (savings and check- 
ing) of $36,600, plus $1,500 cash value of life insurance (see Exhibit 6) 
with only minor current liabilities. Moreover, based on the opinion of 
leading businessmen in Banning and Beaumont, it is understood that the 


economy of 


WAS Lee 

1 No portion of the $10,401.42 owed to Mr. Darwin is due during the 
first year (see Ex. 5) and only $4,000 (see Ex. 3a) owed to IRS is 
due in the first year. The $450 owed to the County of Riverside is 
also due, as well as payments on the back rent which are included 
in the $200 monthly rent to be paid to Byron Motors. 
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these towns is good and the Credit Bureau reports a low incident of bad 
debts involving local merchants. It is the applicant's opinion that 
$10,119 in liquid assets will not be needed to get the station going and 
that soon after going on the air, the station will be ina position to carry 
itself. Nevertheless, the above amount and more is available, if neces- 
sary, to get things going. 
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[Received Apr. 13, 1964] Exhibit 4 


ESTIMATED BUDGET 
FIRST YEAR OPERATION 


PERSONNEL YEARLY EXPENSES 
General Manager $9,600.00 
Announcer/1st Class Operator 4,800.00 
Announcer/Salesman 4,200.00 
Announcer/News 4,800.00 
Secretary/Bookkeeper 2,400.00 


UTILITIES 
Power 1,080.00 


MUSIC LICENSE 

ASCAP 240.00 
BMI 120.00 
SESAC 240.00 
Rent 2,400.00* 
Associated Press 1,920.00 
Postage & Office Supplies 300.00 
Legal & Auditing 240.00 
Insurance 180.00 
Payroll Taxes 840.00 


Other Taxes 360.00 
Interest 660.00 
Notes Payable (Internal Revenue Service) 4,000.00 
Riverside County 450.00 
Office Furniture & Miscellaneous 1,100.00 
Engineering (equipment installation) 300.00 

TOTAL $40,470.00 


*Includes present rent plus payment on back rent 
owed by Stevens Broadcasting, Inc. 
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[Received Apr. 13, 1964] Exhibit 6 


FRED D'ANGELO 
BALANCE SHEET 
MARCH 25, 1964 
ASSETS 
CURRENT ASSETS 
Cash in Banks -- Savings $36,000 
Cash in Bank -- Checking | 600 
Note Receivable 3,000 
Cash Value Life Insurance 1,500 
$41,100 
FIXED ASSETS -- Estimated Current Values 
Residence and Furniture $26,900 
Ford T.B. Auto -- 1963 3,600 


LIABILITIES & CAPITAL 


Trust Deed Note Payable -- Residence $ 6,800* 
Net Worth -- Fred D'Angelo 63,900 
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TOTAL LIABILITIES & CAPITAL $70,700 


Net income after Federal income taxes for past two years (1962-1963) 
has exceeded $9,000. 


*Only $975 due during next 13 months 
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PROJECTED BALANCE SHEET 
FRED D'ANGELO 
PROJECTED TO AFTER CLOSING 


Pht it ee 


CURRENT ASSETS: 
Cash in Banks -- Savings $34,450.00 
Cash in Bank -- Checking 600.00 
Note Receivable 3,000.00 
Cash Value Life Insurance 1,500.00 


FIXED ASSETS: Estimated Current Values 
Residence and Furniture 26,000.00 
Ford T.B. Auto -- 1963 3,600.00 
Radio Equipment -- Inventory KPAS 10,401.42 


————— 


TOTAL ASSETS $79,551.42 


LIABILITIES AND CAPITAL: 


Trust Deed Note Payable -- 
Residence 6,800.00* 


Stevens Broadcasting -- Note 
Payable to Henry C. Darwin 10,401.42 


Bryon-Wood Motors (lease) 1,500.00 
Internal Revenue Service 7,400.00 
County of Riverside (Taxes) -- 


TOTAL LIABILITIES $26,101.42 


NET WORTH $53,450.00 


, 
TOTAL LIABILITIES & NET WORTH $79,551.42 


Co — 
1 


*Only $975 due during next 13 months 


[153] : 
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| 


STATUS OF EQUIPMENT AND ANTENNA SITE : 


As indicated in previous exhibits, soon after Station KPAS went off 
the air in February, 1962, the equipment was removed to a storage 
warehouse for protection from vandalism. All of this equipment is in 
storage at Roy's Van and Storage, 3890 West Wilson Street, Banning, 
California. When the equipment was removed from KPAS, it was 
merely disconnected in the control room, packed and removed approxi- 
mately 1-1/2 miles to the warehouse. | 

It should be noted that the control room equipment, including 
turntables, arms, microphones, board sta- level and limiter are new, 
with less than one year of service at KPAS. It was purchased from 
Gates Manufacturing Company. ! 

The studio equipment is likewise new. This includes microphones, 
stands and allied equipment. The record library has a history of about 
14 years, ending in 1961, however, the records necessary td bring the 
library up to date would cost approximately $100.00. Monitors, speak- 
ers, and the amplifiers are all in operational condition. 

Ben T. Strotman, chief engineer at KCHU- TV in San Bernardino, 
will install the equipment at a cost of $300.00, (see his letter attached 
hereto). He estimates that it will take approximately ten days to do 
this job, running the proof of performance and making any adjustments 
necessary. The equipment is in good condition, with the exception that 
some tubes that have gone flat will have to be replaced. Thi s will be 
done as the equipment is put in place and reconnected. 
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The tower is still in place at the site and underground conduits 
were added at a cost of more than $500.00 to connect the transmitter 
and tower in its original place. This conduit runs from the building to 
the tower and all wires will be underground and protected. The shunt 
system and box is in storage and ready for connection. The ground 
system is intact, and can easily be checked out, once the equipment is 
installed and any changes necessary can be speedily installed. As 
shown in an earlier exhibit, the transmitter-antenna site are available 
for assignee’s use and arrangements have been made to pay the $1,600 
back rent owing to the lessor ona monthly basis as a part of the $200 
monthly rental. The office equipment consists of desks, tables, type- 
writers, files, lamps, chairs and storage cabinets. These are more 
than adequate to begin operation, however, the first year's operational 
budget includes an $1,100 amount for new furniture, if needed. 
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San Bernardino, California 
March 16, 1964 


Mr. Fred P. D'Angelo 

424 - 20th Street 

San Bernardino, California 
Dear Mr. D'Angelo: 

After checking out the situation in Banning on the equipment in 
storage and the possible installation, I believe you can depend on the 
following: 

1. Ibelieve it will take one full day to remove the equip- 

ment from storage at Roy's Van and Storage and place 
it in the building at 4425 West Ramsey Street. 


It will take me approximately four days to install the 
equipment, provided it is replaced just like it was in- 
stalled before it was removed from the building. 
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It will take approximately two days to run a proof of | 
performance and check out the operation following 
the installation. 


I am of the opinion that the station can be ready for 
programming, following FCC inspection in not more> 
than ten days. | 


I will handle this installation, provided you furnish me one man, 
for $300.00. If you are successful in obtaining this grant, let me know 
at once, so I can make my plans accordingly. 

Very truly yours, 


Ben C. Strotman 

Chief Engineer 

KCHU-TV 

Box 18 
San Bernardino, California 
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[Received Apr. 13, 1964] ‘Exhibit D 
PROGRAMMING 


Mr. Fred P. D'Antelo will be the 100% owner of Banning Broadcasting 
Company and will manage the station on a day-to-day basis. He has a 
sound background in station operation, having owned 100% of Station 
KCSB (now KCKC) in nearby San Bernardino, California from 1952 to 
1958. Mr. D'Angelo will formulate and direct the policies of the sta- 
tion and insure that close coordination is maintained with local citizens 
and business and civic leaders relative to just how the station can best 


be programmed in the public interest. 


Mr. D'Angelo has lived in San Bernardino for many years and 
since the Beaumont-Banning area is only 20 to 30 miles away from San 
Bernardino, he has long been familiar with the area and its general 
programming needs. He knows many persons in the area, and indeed at 
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an earlier time even talked with Mr. Calvin Jasspon relative to the 
possible purchase of KPAS. The program schedule drawn up for Mr. 
D'Angelo's proposed operation is based on his personal experience in 
radio in the area, plus many contacts over the years with persons in 
the Beaumont-Banning and surrounding areas. In addition, Mr. 
D'Angelo has recently and specifically for the purpose of preparing 
this application contacted a number of individuals in the area relative 
to his ideas about programming needs in order to obtain up-to-date 
views and suggestions; some of the persons contacted include the 
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following: Banning's Mayor; businessmen and business women; church 
leaders and ministers; city administrators; City treasurer; city coun- 
cilman; Civic Club leaders, e.g- Kiwanis and Lions Club presidents; 
retired individuals; advertisers; etc. The enthusiasm of the leaders 
and citizens of Banning for renewed radio service was always evident 
in these interviews and the promise of cooperation was very encourag- 
ing to Banning Broadcasting Company. Every effort will be made to 
keep abreast of programming needs and ideas expressed will be utilized 
to the maximum possible. 

There is attached hereto a complete program schedule for Mr. 
D’Angelo’s proposed typical week of operation. However, in order to 
better explain this schedule, there follows abrief comment on the vari- 
ous types of programs to be presented. 

NEWS is programmed under clearly defined formats providing the 
listener with quick insight into events of importance. 

HOT LINE is a five-minute summary of the news as it breaks 

throughout the day. 

HOT LINE REPORT isa fifteen-minute comprehensive report 

of the community and world at large, broadcast four times daily 

to keep the Banning-Beaumont area constantly alert on news of 

the world. 
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PASS REPORTER is an on-the-street report, discussing the 
news of Banning and Beaumont. The citizens of each town can 
air their views on everything from Stagecoach Days in Banning 
to bond issues in Beaumont. It is non-partisan and the intent 
of the program is to keep all of the citizens better informed on 
community affairs. 


[158] i 
COMMUNITY BULLETIN BOARD is a daily news report!on 


the activities of the various civic organizations such as Kiwanis, 
Elks, Lions, Business and Professional Women's Clubs, the 
Garden Clubs, etc. Club activities will be reported by the sta- 
tion at no cost and in addition, time will be available pach day 
for the various clubs to discuss their projects at 11:45 AM. 
CALIFORNIA HI-LITES is a report, carried three times daily 
on KPAS to keep the public informed of the news of the State. 
This is strictly a newscast of California activities from all 

over the State. | 
POULTRY MARKET reports aid both the grocery stores and 
housewife, keeping them current on the price of poultry produce. 
CATTLE MARKET REPORTS are carried for the cattle growers 
and feed lots in the local area, and reported each morning on 
the country music show, HILL COUNTRY TIME. : 
CALIFORNIA FARM REVIEW Sunday on KPAS, is an agricul- 
ture program containing a number of different program ‘ele- 
ments all contributing to the agriculture theme. The California 
Farm Review is a full hour program on Sunday, utilizing the 
reports from the wire service and a discussion with local 
farmers and ranchers. It is programmed to be both informa- 
tive and entertaining. 
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It will utilize tapes made during the week with interviews, informa- 
tion from the Department of Agriculture, the Marketing Service 
and the Riverside County Agent. 
ENTERTAINMENT on KPAS is not confined to the top forty format, 
rather ranges the entire musical scale from popular to classical. 
HILL COUNTRY TIME describes the location between Mount San 
Jacinto and Mount San Gorgonio. It also identifies. folk music and 
top country and western. Surveys reveal that a majority of adults 
in the area like variety in music, and, of course, the juveniles 
prefer the BEATLES and similar music. 
KPAS will have a segment of country and western music in the 
morning, followed by popular music, beginning at 8:30. The big 
bands will be presented on MUSICAL CHAIRS when the housewife 
is cleaning the house in the morning, and then COFFEE KLATCH 
just before noon. The PASS BANDSTAND will mix the top tunes 
with those of the big bands and avoid the wild, raucous sounds of 
some "top-forty” stations... The DINER'S CLUB will feature soft 
music in a popular strain, and HOOTENANY will be folk music 
with singles and combos. 
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The PASS BALLROOM will play dance music with emphasis on the 
soft side. 

Sundays on KPAS will be highlighted musically with religious music 
set to both popular and sacred formats. TABERNACLE TIME will 


feature singles, duets and quartets with sacred music in a popular 
tempo. CHOIR TIME will be sacred music in a classical vein, and 
the CONCERT HALL will feature chamber music and classical 
orchestras performing well-known works. 

THE GREAT MUSIC FESTIVAL from 7:00 to 8:00 on Sunday even- 
ing will feature the great works of Brahms, Bach and other great 


ens” Fe 


| 

: 
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composers performed by our leading orchestras and directors. 
The entire music format of KPAS is programmed to please the 
most people most of the time, but also insures that the tastes of 
minority listeners are met as well. 
RELIGION has its place in the programming of KPAS, with Sunday 
service from the First Baptist Church in Banning. In addition, the 
religious music programmed on the station should meet the approv- 
al of the listeners in both these communities. 
AGRICULTURE, EDUCATION, DISCUSSION AND TALKS are all 
self-explanatory in the schedule. 
SPORTS AND SPECIAL EVENTS will be covered through a 
schedule of sports in 
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season and special events when they happen. Football and basket- 
ball, for both Banning and Beaumont will be broadcast live on the 
games away from home. Regular league games will be given pref- 
erence. In Banning and Beaumont, this is a must because of the 
wide interest in both. Selected games of Little League Baseball 
will be carried in the summer. The participation of the station in 
these activities in the past proved very helpful and will prove 
desirable in the future. Special events, including Stagecoach Days, 
Cherry Festival and the lighting of the Christmas trees have a 
community wide interest and will be covered by KPAS. Other 
special events such as the summer outdoor theatre in the park, and 
the summer outdoor dances for the youngsters will continue to be 

a part of the schedule at KPAS. The station's facilities will be 
available free of charge for the Civil Defense activities and the 
staff will cooperate in every manner with the committees and city 
officials. Program schedules will always be interrupted, and 
substitutions made for programs of interest and importance in the 
community affairs. 
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CONCLUSION 


It is the aim of the applicant to establish a worthwhile community- 
minded radio operation in Banning and to meet the local needs and inter- 
ests in radio. The applicant intends to meet the needs of its service 
area by furnishing 2 well-balanced array of programming and to be 
ready at all times to make the facilities of the station available for the 
use of the community for such matters as discussion of important 
public issues. The schedule is based on Mr. D'Angelo’s personal sur- 
vey after discussions with individuals in both Banning and Beaumont and 
is backed up by many years experience in radio and in the very area 
which willbe served. The applicant intends to make continual re-evalua- 
tion of the programming needs of the area through contacts and inter- 
views with the grassroots public and civic, religious and business 
leaders. 

In addition to Mr. D'Angelo's experience in radio operation in the 
area here under concern, he has had more than 30 years experience in 
the business of advertising. It is believed that his long background in 
radio and the related field of advertising plus financial solvency and 
mature years will adda soundness and stability to the operation insur- 
ing its success. And should it prove necessary, Mr. D'Angelo has 
liquid assets sufficient to carry a loss operation for a year or more. 

It is believed that Mr. D'Angelo brings to the operation important 
financial and business stability, plus solid radio experience, which were 
missing under Mr. Jasspon's ownership. 
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Mr. D'Angelo believes that the station is located in a fine market which 
has the potential of supporting a really worthwhile radio operation. 
In closing, Banning Broadcasting Company wants to stress the 
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interest and need of the people of Banning and environs for a return of 

KPAS to the air. As mentioned above, numerous persons were contact- 
ed relative to Banning Broadcasting Company's plans -- from the Mayor 


to businessmen -- from churchmen to golf course managers -- and all 


stressed the need for a station in Banning. There are attached hereto 
a number of letters received from some of the persons contacted about 
Banning Broadcasting Company's plans; and though many more such 
letters could have been obtained, the ones attached are typical of the 
reaction of the community and very well make the point that renewed 


local radio service is very important to the people of Banning. 
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PROPOSED PROGRAM LOG 
KPAS, BANNING, CALIFORNIA 


SUNDAY 


| 
Name of Program Class Type & Origin 
The Early Birds Ent. 
Hot Line News 
The Early Birds Ent. 
Hot Line News 
Tabernacle Time Rel. 
Hot Line Report News 
Religion in the News Rel. 
Sacred Heart Rel. 
Hot Line News 
Choir Call Rel. 
California Hi-Lites 
Country Time, U.S.A. 
First Baptist Church 
Organ Interlude 
California Farm Review 
Education, Health & Welfare Report 
Pass Bandstand 
Hot Line 


Pass Bandstand 
California Hi-Lites 
Concert Hall 

Hot Line 

Adventures in Music 
Modern Book Review 
Hot Line Report 
Hi-Lites in Sports 
State of Public Affairs 
Great Music Festival 
Hot Line 

High School Hi-Lites 
Music of the Islands 
Hot Line Report 
Pass Ballroom 
Baseball Scoreboard 
Pass Ballroom 
California Hi-Lites 
Pass Ballroom 
Sign-Off 
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PROPOSED PROGRAM LOG 


KPAS, BANNING CALIFORNIA 


KrAn, 


Monday through Saturday 


Name of Program Class 
Hill Country Time 

Poultry and Egg Markets 

Hill Country Time 

Cattle Markets 

Hill Country Time 

Hot Wire Report 

Clock Watch 

Hot Line 

Clock Watch 


Type & Origin 

Agr. 
Agr. 
Agr. 

Agr. 
Agr. 
News 
Ent. 

News 
Ent. 


Hot Line 
Musical Chairs 
California Hi- Lites 
Coffee Klatch 
Pass Reporter 
Community Bulletin Board 
12:00 Noon Big Band Beat 
12:30 PM Hot Wire Report 
12:45 Big Band Beat 
1:45 Pass Bandstand 
2:30 Hot Line 
2:35 Pass Bandstand 
3:30 California Hi-Lites 
3:35 Pass Bandstand 
4:15 Hi Schools Hi- Lites 
Hot Line 
Pass Bandstand 
Hot Wire Report 
Hi-Lites in Sports 
Freeway Freddy 
Diner's Club 
Hot Line 
Diner's Club 
Hootenany 
Hot Line 
Hootenany 
Hot Wire Report 
Pass Ballroom 
Baseball Scoreboard 
Pass Ballroom 
California Hi-Lites 
Pass Ballroom 
Sign-Off 
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CITY OF BANNING, 
CALIFORNIA 
From the Office of the City Manager April 6, 1964 


Federal Communications Commission 
Washington 25, D.C. 


Gentlemen: 


We have been contacted by Mr. F. P. D'Angelo who states that he 
is endeavoring to re-activate Radio Station KPAS. Mr. D'Angelo asked 
my opinion concerning the potential of a local radio station in the Pass 
area. 

I own and operate a retail food market and have been interested 
and active in merchandising activities in this city for many years. 
Currently Iam Mayor of the City of Banning. 

It is my belief that a local Radio Station would be welcome by the 
business community as an advertising outlet and that it would also 


provide a needed public service to our citizens. 


Yours very truly, 


Philip J. Lamm. Mayor 


[167] 


CHRYSLER PLYMOUTH CENTER 
BANNING, CALIFORNIA 


March 29, 1963 
Federal Communications Commission 
Washington, D.C. 
Gentlemen: 
I wish to pass my request along to you that the radio station here 
in Banning be returned to operation at the earliest possible time. We 


have been without local radio service for nearly two years, yet the 
surrounding cities have radio service for their use both for community 


affair and for commercial use. 
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A radio station for the Banning Beaumont area is a necessity. As 
a local business man, I cannot advertise my product on other’ stations 
in other markets. Even if I could do this, my business would not ben- 
efit from it, nearly so much as if I could use the local station. 

We need the local station for news outlets too. We are forced to 
wait a minimum of 24 hours on everything, until the paper comes out. 
KPAS could give us daily coverage, and when necessary, almost instant 
coverage. 

I hope the FCC can see its way clear to get KPAS back on the air 
immediately. 


Yours truly, 
Troy Swope Owner 
[168] 


FRED ROTH 
CITY COUNCILMAN 


March 14, 1964 


Federal Communications Commission 
Washington, D.C. 


Gentlemen: 


Banning Broadcasting Company has asked me to express. my opin- 
ion on the necessity of a radio station to serve the Banning Beaumont 

area. 

I have been in Business in Banning for the past 15 years. and have 
watched the area grow. A radio station here is now a necessity, both 
as news disseminator and an advertising media. 

Many of our civic affairs would be much easier st promote mem- 
bers could be informed on short notice of changes in programs, and 
daily news in the area would be passed on to us sooner if we had KPAS 
back in operation. Our city affairs would receive wider coverage, and 
the citizens of the town would be better informed on our problems. 

My business would improve with a radio station for advertising. 
Hemet has one, Riverside, San Bernardino, Redlands and Twentynine 
Palms all have their own radio stations, but we don't. We need ours 
badly. I hope you can have ours back in operation real soon. I'm sure 
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Mr. D'Angelo will do a good job. I own Banning Tire Company, and I'm 
also a member of the Banning City Council. 
Please give this your early attention. 


Yours truly 


Fred Roth 
Banning Tire Company 
Banning, California 
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CITY OF BANNING 
CALIFORNIA 
April 6, 1964 
Federal Communications Commission 
Washington 25, D.C. 


Gentlemen: 


It is our understanding that a Mr. F. P. D'Angelo has initiated 
procedure to put Radio Station KPAS back on the air for local service 
to the San Gorgonio Pass Area. 

A substantial segment of the population of this area is not reached 
directly by radio or television communication which now originates 
some distance from the Banning-Beaumont neighborhood. At the present 
time we have limited resources for the rapid dissemination of storm 
warnings, important public notices or other information or immediate 
interest to the people of this community. 

I believe that a local Radio Station, properly operated, would 
develop a firm position in the area and would furnish a welcome service 
to the community. 

Yours very truly, 


City of Banning 
Maurice E. Cole 
City Manager 
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STARMER LUMBER & HARDWARE 
BANNING, CALIFORNIA 


April 6, 1964 
Federal Communications Commission 
Washington, D.C. 


Gentlemen: 


It is the opinion of the Starmer Lumber Company that the city of 
Banning could advantageously use a radio station. 

The Banning Broadcasting Company owned and operated this station 
for many years prior to its closing, and during the years that it operat- 
ed, it performed a valuable community service in our local activities. 

We would again like to see this community-spirited radio station 
serve this area. 

Yours very truly, 


Bill P. Starmer 
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BOYER REALTORS 
BANNING, CALIFORNIA 
April 6, 1964 
Federal Communication Commission | 
Washington, D.C. 


Dear Sirs: | 


I understand that the Banning Broadcasting Company is in the 
process of restoring service at K PAS. 

I surely hope so. When the station was operating, it gave; oat 
service to all civic activities, such as broadcasting our Park Bowl 
Programs in the summer time, sports events and the Kiwanis pancake 
breakfasts, as well as many other events thru out the year. 


Yours truly, 


Harry F. Boyer 
President of Banning Kiwanis Club 
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CHARLES S. HILL, Insurance 
April 6, 1964 
Federal Communications Commission 


RE: Banning Broadcast Co. 
Station: KPAS 


We in Banning have sorely missed the services of KPAS since they 
left the air. 

The station was extremely cooperative in civic affairs and were in- 
strumental in the success of a number of community activities ie: the 
Lion's Club White Cane Days drive to assist people with a sight prob- 
lem. 

Speaking for the Banning Lions Club we would certainly like to see the 
station return to the air as soon as possible. 


Yours very truly 


Charles S. Hill, President 
Banning Lions Club 
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Federal Communications Commission 
Washington, D. C. 


Gentlemen: 


A definite and vital need exists in the San Gorgonio Pass Area for 
a local radio station. This church used to broadcast its Sunday morn- 
ing worship service over the local radio station KPAS. When KPAS 
went off the air this church was not able to obtain radio time for its 
worship services. 

As pastor of this church, many people have told me how much they 
enjoyed the radio ministry of this church, and how they miss this serv- 
ice. In the city of Banning there are many shut-ins. People who are 
unable to leave their home because of failing health. We found, as a 
church, that our morning worship service being broadcast over the 
radio station was very encouraging, and gave these people a close tie 
with their friends here at church. 
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Naturally, a local radio station which we do not have at the present, 
would also meet many other community needs. Therefore, I' would like 
to request that a re-licensing of radio station KPAS under the Banning 
Broadcasting Company, be considered at this time. | 


Sincerely, 


Carl G. Jennings 
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GEORGE G. KLOTZ USED CARS 
BEAUMONT, CALIFORNIA | 
March 28, |1964 


Federal Communications Commission 
Washington 25, D.C. 


Gentlemen: 


Please return the radio service to our area here at your earlieast con- 
venience. KPAS has been off the air nearly two years, and in our busi- 
ness, with our competitors haveing radio staions for their advertising 
needs, I consider KPAS a real Necessity. 
In our Civic clubs and city government activities, we can't get any news 
out in less than a day and nite. We have to wait on the newspaper. 
Many things occur, on which we need announcements today, but we are 
unable to get them with KPAS being off the air. 
I understand that Fred D'Angelo, who owns the Banning Broadcasting 
Company, wishes to put KPAS back on the air Immediately...We need 
it, and the sooner you can act on it the better for the community it will 
be. 

Yours truly 


George Klotz 
Owner 
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Rec'd: April 13, 1964. 
EXHIBIT E 

Time will be made available for the discussion of issues of public 
importance, with opportunity provided for discussion of all sides of the 
issues. There will be no charge for this service, and the responsible 
parties will be urged to use the facilities. 

The selection of participants will be decided by the groups discus- 
sing the problems in conjunction with management. An example would 
be the public interest ina Bond Issue. The man on the street would 
get an opportunity to present his opinion on the PASS REPORTER, daily 
at 11:30 AM. At 6:00 PM on Sunday, both the Proponents and Oppon- 
ents could use the entire hour for a public discussion, with the com- 
mittee selecting their speakers for a forum-type discussion. At the 
end of 40 minutes on this hour, the telephone lines would be thrown 
open for the public to call KPAS and question the speakers. 

11:30 to 11: 45 AM daily, and 6:00 to 7:00 PM, Sunday, are regular- 
ly scheduled Public Affairs programs by KPAS, and more time will be 
given for specific issues when requested. Spot announcements will be 
scheduled regularly, at no cost, to promote matters of public interest, 
at the request of the individuals and groups. 


—— .. 
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: Hon's Tu > ‘notice a 
Js mmanaeesetecerssesanss rwreews 3 m Me filed WIth ‘ 
4 : Comrmen: 2a, 
COUNTY OF RIVERSIDE, ss. * } Sec aE aa 2 
1" te ; : )». The patue of > 
NL ircener Being duly sworn, on oath says: ? oe i 
That he is publisher of THE BANNING RECORD. 5 new my mame > 
That THE BANNING RECORD is a daily news- : : 
paper now published and at all dates and during all the Radio Station KPAS, a 


times herein mentioned and referred to, was published at 
Banning in the said County of Riverside, for the dis- 
semination of local and telegraphic news and intelli- 
gence of a general character, having a bona fide subscrip- 
tion list of paying subscribers, and is established, printed 
and published, and continuously for more than one year 
next preceding the dates of the publications and notice 
hereinafter referred to was established, printed and pub- 
lished at said Town and County, and during all of said 
time has been printed and published therein at regular 
intervals, to wit, weekly and daily, and is and was at all 
times herein mentioned, a newspaper of general circula- 
tion as defined by the Statutes of California, and is not 
and was not during any of said time devoted to the in- 
terests or published for the entertainment or instruction 
of a particular class, profession, trade, calling, race or de- 
nomination or for the entertainment and instruction of 
any number of such classes, professions, trades, callings, 
races, or denominations. 


2 pr aen 


FP 


That affiant is and on all dates of publication of the notice hereinafter referred 
United States, over age of eighteen years, and a resident of said Co , and is, 
was the printer and publisher of said newspaper and as such has, an 
publications and notices ap) aring in the said BANNING RECORD 
its behalf; S atthe legal netice—a copy of which was 50 published in 
dates, and as follows, viz: 


m 4/22,23,29.30/6% 


all dates inclusive. That said notice, as sO Pp 
receded 


P with words printed in black face yee 
general terms, the purport and character said notice, which 


Subscribed and sworn to before me, this. 


Notary Public in and for tt 
State of 


ALICE P. RUBY 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 51470 
Report No. 7280 PUBLIC NOTICE-B 
May 14, 1964 


BROADCAST APPLICATIONS BOS SAS AND TENDERED FOR FILING 
Cc 


FEDERAL COMMUNICATIONS COMMISSION 
July 16, 1964 
Fred P. D'Angelo, TR/AS 
Banning Broadcasting Company 
424 20th Street 
San Bernardino, California 


COMMISSION ON JULY 15, 1964 GRANTED APPLICATION BAL-4780. 
VOLUNTARY ASSIGNMENT OF RADIO STATION KPAS, BANNING, 
CALIFORNIA LICENSE FROM STEVENS BROADCASTING, INC. TO 
FRED P. D'ANGELO, TR/AS BANNING BROADCASTING COMPANY. 
GRANT SUBJECT TO ENGINEERING CONDITION WHICH WILL AP- 
PEAR ON INSTRUMENT OF AUTHORIZATION TO FOLLOW. 


BEN F. WAPLE, SECRETARY 
FEDERAL COMMUNICATIONS 
COMMISSION 
Sent via Western Union on July 16, 1964 


Approved by Broadcast Bureau 7-16 -64 
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FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C. 20554 54547 
Report No. 5159 BROADCAST ACTIONS PUBLIC NOTICE -B 
July 16, 1964 
The Commission en banc, by Commissioners Henry (Chairman), 
Hyde, Bartley, Lee, Ford, Cox and Loevinger, took the following actions 
on July 15: | 


xe Ke 


KPAS Granted assignment of license to Fred P, D'Angelo, 
Stevens B/cg, Inc. d/b as Banning B/cg Co.; consideration about 
Banning, Calif. $20,851 for foreclosing debts and obligations of 
licensee (BAL-4780); engineering condition. 
Station has been off air since early 1962. 


xe Ke | 


[248] | 
FEDERAL COMMUNICATIONS COMMISSION 
Washington, D.C. 20554 54705 
Report No. 7327 PUBLIC NOTICE - B 
July 22, 1964 
BROADCAST APPLICATIONS ACCEPTED AND TENDERED FOR FILING 


letters Nature of Application 


James Parr and Darwin (NEW) Construction permit for a new Stand- 
Parr ard broadcast station to be operated 
Banning, California on: 1490kc, 250w, Unlimited. Mutual- 
(PO Box 738, Needles, ly exclusive with renewal of license 
Calif.) of KPAS. 
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Garden Island Publishing KTOH Voluntary relinquishment of positive 

Company, Limited control of licensee corporation by 

Lihue, Hawaii c. J. Fern & Mary G. Fern as Joint 
Tenants with right of survivorship 
and not as tenants in common thru 
transfer of stock to C. J. Fern and 
Mary G. Fern, Individually. (1490ke). 


Taylor Enterprises, Voluntary assignment of license to 
Incorporated, (N.L.S.) Chaparral Broadcasting Services, 
Las Cruces, New Mexico Inc. (570kc) 


Coleman County Broad- KSTA Voluntary assignment of license to 

casting Company, Robert L. Griffis and Theo M. 

Coleman, Texas Griffis d/b as Coleman County 
Broadcasters. (1000kc) 


xx * *¥ 
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LAW OFFICES 


FISHER, WAYLAND, DUVAL AND SOUTHMAYD 
703 PERPETUAL BUILDING 
1111 E STREET,N.W. 
WASHINGTON, D.C. 20004 
August 4, 1964 


Mr. Ben F. Waple, Secretary 
Federal Communications Commission 
Washington, D. C- 20554 


Dear Mr. Waple: 


This is to inform t he consummation of the 
assignment of license 90: California, from 
Stevens Broadcasting Co. 

Broadcasting Co. has bee 

action was quite com 

and instruments all of whic 

of the assignment on July 15, 1964. 

1964. 
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If you have any questions concerning this matter, please communi- 
cate with the undersigned. | 


Very truly yours, 
Grover C. Cooper 
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OPPOSITION TO PETITION FOR RECONSIDERATION 


Comes now Fred P. D'Angelo, d/b/a Banning Broadcasting Co., 
and by his attorneys respectfully files his "Opposition to the Petition 
for Reconsideration" of the KPAS assignment grant filed by James Parr 
and Darwin Parr (herein the "Parrs"). The following is submitted 
in support thereof: 


Background | 


| 
Radio Station KPAS is located in Banning, California, and is the 


only broadcast facility of any kind assigned to that community. Calvin 
R. Jasspon assumed control of Station KPAS by virtue of a transfer of 
control of the licensee, Stevens Broadcasting, Inc., to him granted by 
the Commission on July 20, 1960. (BTC-3378) By February of 1962, 
the Station was off the air, due to a combination of circumstances, 
most notably Mr. Jasspon's failing mental and physical healt . (See 
statement filed 
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with the Commission by Mr. Jasspon on December 11, 1962; see also 
letters of Dr. Arthur A. Clinco, dated November 7, and December 6, 
1962, copies of which are attached hereto). 

A license renewal application was filed with the Commission on 
November 30, 1962, by Stevens Broadcasting, Inc. This application was 
deficient in a number of regards, undoubtedly accounted for by Mr 
Jasspon's mental and emotional condition and his expressed inability 
to continue in any way to be concerned with the station. Indeed, Mr. 

| 
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Jasspon's doctor had advised him to completely divorce himself from 
the station, since apparently such connection seriously endangered 
his mental stability. (See letter dated December 6, 1962, Dr. Arthur 
A. Clinco, attached). 

About the time the renewal was filed, an initial, abortive effort 
was made to assign the license of the station to Mr. Ray Fields, how- 
ever was not carried through to completion, and eventually, on April 
8, 1963, an application was filed with the Commission seeking approval 
for the assignment of KPAS to Henry Chester Darwin, tr/as Darwin 
Broadcasting Company (BAL-4780). Mr. Darwin had been a former 
owner of Station KPAS and was 2 creditor of Mr. Jasspon; Mr. Darwin 
was interested in operating the KPAS facility once again, and, in addi- 
tion, was desirous of protecting the station's equipment which had been 
sold to him at a sheriff's sale to cover his deficiency judgment against 
Mr. Jasspon. (See Exhibit A attached to amendment 
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to KPAS assignment application filed April 13, 1964). 

This application was not granted. In fact, it was ultimately deter- 
mined by Mr. Darwin that, due to the past problems he had had witha 
station in Clifton, Arizona (KHCD), the Commission was not going to 
grant the assignment to him without a hearing. Based on this determi- 
nation, it was decided that a new assignee should be located, a person 
immediately acceptable to the Commission, thus permitting the prompt 
reinstallation of the station equipment (which since the time the station 
went off the air had been stored ina warehouse to protect it from van- 
dalism) and the resumption of much needed service in Banning. 

Pursuant thereto, on April 13, 1964, as amendment to the KPAS 
assignment application was filed with the Commission substituting a 
Mr. Fred P. D'Angelo in Mr. Darwin's sted. Mr. D'Angelo was shown 
to be a man familiar with the KPAS service area having lived in nearby 
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San Bernardino for many years; moreover, he was experienced in broad- 
casting, having owned and operated Station KCSB, (now KCKC) in San 
Bernardino from 1952 to 1958. It was stated in the April 13, 1964, 
amendment (Exhibit D) that Mr. D'Angelo knew many persons in the 
Beaumont and Banning areas and was familiar with the programming 
needs of this area. In addition to his own general familiarity of these 
needs, Mr. D'Angelo made an up-to-date survey of local ere and 
leaders in Banning in order to develop 


[283] | 
programming which would meet local needs. Mr. D'Angelo was shown 
to have the financial wherewithall to take over the station; he presented 
a detailed proposal for reconstructing the station and placing it on the 
air in about 10 days’ time; he demonstrated that he had the. ‘necessary 
leases and authorizations and all in all offered an attractive yet simple 
solution to the public interest consideration of renewing the much needed 
only local broadcast service in Banning at the earliest possible time. 

Accordingly, on July 15, 1964, the Commission granted the assign- 
ment of license of Station KPAS to Mr. D'Angelo. It is specifically re- 
emphasized here that on July 15 when the grant was made the Com- 
mission had before it a situation of (1) KPAS being off the air and hav- 
ing been off the air since February, 1962; (2) an application to assign 
the station having been pending since April 8, 1963, or for about 15 
months; (3) an amendment substituting Mr. D'Angelo for Mr. Darwin 
having been filed on April 13, 1964, with full public notice of the fact 
being published two times for two weeks in a local (Banning) daily news- 
paper, as required by the Commission's Rules; and (5) full public notice 
of the acceptance of the amendment, having been provided in the Com- 
mission's press release dated May 14, 1964, Page 1, Item 1 thereof. 
Yet despite the long pendency of this matter and the wide public notice 
of what was happening, neither the Parrs or any other party, formally 
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or informally, objected to the assignment, or in any way indicated 
that the public interest would not be served by its being granted. 

It was not until July 17, 1964, that the Parrs filed their applica- 
tion with the Commission seeking the KPAS facility. Notice d the ten- 
dering of this application with the Commission was not issued until 
July 22, 1964. On July 30, 1964, the Parrs filed a Petition for Stay and 
a Petition for Reconsideration of the assignment. On August 3, 1964, 
Banning Broadcasting Co. filed its Opposition to the Petition for Stay 
and the instant pleading is in opposition to the Petition for Reconsidera- 
tion. 


Argument 

The Parrs’ Petition for Reconsideration urges two points, viz. 
(1) that it was improper to grant the assignment to Mr. D'Angelo prior 
to granting the license renewal of Stevens Broadcasting, Inc., citing 
National Broadcasting Company, Inc. 21 RR 524 (1961) and Jefferson 
Radio Co. 1 RR 2d 630 (1963) and (2) that it was not proper in any event 
to grant the assignment until 30 days following the securing of Mr. 
Jasspon's signature specifically agreeing the substitution of Mr. 
D'Angelo in lieu of Mr. Darwin in the assignment application. These 
arguments will be considered in order. 
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The National Broadcasting Company Case 
In the National Broadcasting Company, Inc. case, SUPT, the Com- 
mission had before it applications for renewal of NBC station licenses 
in Philadelphia and Washington, D.C.; applications for the assignment 
of these licenses to RKO; applications for NBC's facilities mutually 
exclusive with NBC's renewals. It was requested by RKO that the as- 
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signment be granted, and that the renewals be deferred and considered 
thereafter. The Commission rejected this request with the lobserva- 
tion that the proposal was untenantable and without merit. 

It is obvious that under the circumstances of the National Broad- 
casting Company case, this was a correct decision. Indeed, it is con- 
ceded that under most normal circumstances, the Commission should 
consider the license renewal prior to the granting of an assignment 
since it may well be that the conduct of the assignor will require revoca- 
tion of the licenses leaving nothing to assign. This by no means indi- 
cates that such must bethe result in all cases. There is no reason why 
the Commission should be prevented from fostering the public interest 
and providing for a renewed local service as it did in the KPAS situa- 
tion where (1) the station was off the air, having been neglected by a 
physically and mentally sick man, (2) the resumption of local service 
was desired and needed in the community, (3) the proposed assignee was 
experienced and qualified to renew service and promised to! do so as 
quickly | 

[286] | 
as possible, and (4) no one had objected to a grant of the assignment 
and every public interest consideration indicated that it should be 
granted. | 

It is submitted that the KPAS assignment and resulting facts are 

sui generis and the broad language in the National Broadcasting Company | 
case is inapposite thereto. In the KPAS situation, with the station off 
the air and with the operating equipment in storage (having | been sold by 
court order) the Commission could not have granted a sa prior to 
granting the assignment. But there was nothing wrong with granting 
the assignment when a step-by-step, reasonable plan was advanced for 
placing the station back on the air, hence promising favorable considera- 
tion for the renewal. | 

Indeed, the KPAS assignment under the CREE was more on 
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the order of the assignment of a construction permit than an assignment 

of a licensed operation. In fact, the assignment grant was specifically 
conditioned on the supplying of equipment performance measurement 

data and the filing of an application for license to cover construction 
permit, FCC Form 302. The Commission regularly grants authoriza- 
tions for the assignment of CPs and has even done so in cases where it 
could not grant the license to the original construction permit holder 
himself. (See facts recited in Camden Radio v. FCC 220 F 2a 191(1955))2/ 


The Parrs even concede the validity of analogyzing the case 


- Mid-South Broadcasting Co. 13 RR 71 (1955), though ultimately 
reversing the assignment, did so only after a hearing which brought 
out additional wrongdoing (id 103); this case did not repudiate the 
FCC's right to make the assignment. 
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here with that of assigning a CP prior to its being licensed by citing 
the Jefferson Radio, Inc. case (involving the assignment of CP where 
the CP holder could not be licensed) as support for their position that 
the assignment of license to D'Angelo should not be effected prior to 
consideration of Stevens Broadcasting, Inc.'s license renewal. Thus, 
there are cases on both sides of the point, Camden on one side and 
Jefferson on the other. It would appear from this that it is the facts 
of the case which control, and it is submitted that the facts of the 
instant case clearly warrant approval of the assignment. 


The Petition for Reconsideration Should Be Dismissed 


Nor have the Parrs been injured in any way by the assignment 
grant. To the extent the Parrs have Ashbacker rights (Ashbacker v. 
FCC 326 US 327 (1945)) the rights can only commence as of July 17, 
1964, the time they filed their application. By failing to perfect their 
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application during the two years plus the station was off the air and 
during the one year plus the assignment application was pending, they 
have lost all right versus the assignment. In fact, under the Commis- 
sion's Rules, they have not even established their right to request re- 
consideration of the grant of this assignment. Section 71.106 of the 
Commission's Rules states in pertinent part as follows: | 


"Except where the Commission has denied an application 
for review without 
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specifying reasons therefor, any party to the procendings 
or any other person aggrieved or whose interests are 


adversely affected by any action taken by the Commission 
or by the designated authority, may file a petition request- 
ing reconsideration of the action taken. If the petition is 
filed by a person who is not a party to the proceeding, it 
shall state with particularity the manner in which he is | 


aggrieved or his interests are adversely affected by the 


action taken, and shall show good reason why it was not! 
possible for him to participate in the earlier stages of the 


proceeding." (Emphasis supplied) 
Since the Parrs totally fail to explain why they did not prepare and 
file their application prior to the July 15 grant of the assignment -- 
and they had ample time to do so -- or at a very minimum, file inform- 
al objections to the pending assignment application, it is submitted that 
they have failed to establish the requisite "good cause" and their Peti- 
tion for Reconsideration is defective and should be dismissed. (CF. 
Springfield Television Broadcasting Corporation v. FCC 328 F.2d 186 
(1964) and Valley Telecasting Co., Inc. 2 RR 2d 2064, F.2d (1964) 
indicating the court's lack of patience with parties who fail to timely 
exercise their rights; see Rust Craft Broadcasting Co. 2 RR 2d 908 
(June 15, 1964)) 
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Mr. Jasspon's Signature 
The Parrs’ second position is that the Commission should not have 


granted the assignment in any event until 30 days after Mr. Jasspon's 
specific consent to the 
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re-assignment was obtained. They argue that the Commission should 
not have accepted the D'Angelo amendment unaccompanied by Mr. 
Jasspon’s signature. The fact is, however, that the Commission did 
accept it on May 14, 1963; and the Parrs did not object thereto or 
timely request reconsideration thereof. Once again the Parrs are 
shown to have lost their right to object to an action by the Commission 
by their own lack of dilligence. 

It is submitted that Stevens Broadcasting, Inc., agreed to divest 
itself of the ownership and license authority for KPAS when the applica- 
tion to assign the station to Mr. Darwin was filed on April 8, 1963. 
There was nothing whatever in the contract petween Mr. Darwin and 
Stevens Broadcasting, Inc., preventing or prohibiting Mr. Darwin from 
further assigning his interest in the station. In the April 13 amend- 
ment, Mr. Darwin did assign his contract rights to Mr. D'Angelo, thus 
effecting 2 major amendment to the application. The appropriate fee 
was paid to the Commission and public notice of the filing of the D' 
Angelo amendment were published. It was urged in this amendment that 
Mr. Jasspon of Stevens Broadcasting, Inc., need not join in the amend- 
ment; alternatively, a waiver was requested. On May 14, 1964, the 
amendment was accepted by the Commission, thus commencing the run- 
ning of the required 30 days. The later filing of Mr. Jasspon's specific 
consent to the substitution eliminated the 
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request for waiver and accompanying argument; but it is by 1 no means 
a major amendment to the application. 
Accordingly, it is submitted that the Petition for Reconsideration 
of the assignment of license of Station KPAS to Fred P. D "Angelo, d/b/a 
Banning Broadcasting Co., should be dismissed for failure to show 
"good cause" why the Parrs did not participate in the proceeding at an 
earlier time, as required by the Commission's Rules; or alternatively, 
that it be denied. Pursuant to his promise to the Commission, Mr. 
D'Angelo took over the property of Station KPAS as quickly as possible 
after the assignment grant, and then dilligently commenced reinstalla- 
tion of the equipment so as to permit the station to go back on the air 
at the earliest possible time. This reinstallation has been completed 
and equipment tests performed. As required by the engineering condi- 
tion attached to the assignment, a 302 form is being prepared and will 
be submitted to the Commission as quickly as possible. As soon there- 
after as the Commission grants program test authority, Banning Broad- 
casting Co. will recommence operation and after a 2 1/2-year hiatus 
Banning will have a resumption of local broadcast service. | 
Respectfully submitted, : 
FRED P. D'ANGELO D/B/A 
BANNING BROADCASTING 
COMPANY 


703 Perpetual Buildings 
Washington, D.C. 20004 | 


Fisher, Wayland, Duvall & 
Southmayd, His Attorneys 


August 11, 1964 
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FEDERAL COMMUNICATIONS COMMISSION 


WASHINGTON, D.C. 20554 FCC 64-819 
54928 
PUBLIC NOTICE - B 


September 3, 1964 


STANDARD BROADCAST APPLICATION READY AND 

AVAILABLE FOR PROCESSING PURSUANT TO SEC- 

TION 1.571(c) OF THE os PENS RULES - LIST 
No. 


By the Commission: 


The application listed below is mutually exclusive with the applica- 
tion, File No. BR-1840, of the licensee of Station KPAS, Banning, Cali- 
fornia for renewal of license, in that it requests the same channel as 
that presently assigned to KPAS: 


NEW, Banning, California 
James Parr and Darwin Parr 
Req: 1490kc, 250w, U, Class IV 


Accordingly, notice is hereby given that the above application is accep- 
ted for filing and that on Oct. 14, 1964 the application will be considered 
as ready and available for processing, and pursuant to Section 1.227(b) 
(1) and Section 1.591(b) of the Commission's Rules, an application, in 
order to be considered with this application, or with any other applica- 
tion on file by the close of business on Oct. 13, 1964, which involves a 
conflict necessitating a hearing with this application, must be substan- 
tially complete and tendered for filing at the offices of the Commission 
in Washington, D.C. by whichever date is earlier: (a) of the close of 
business on Oct. 13, 1964 or (b) the earlier effective cut-off-date which 
this application or any other conflicting application may have by virtue 
of conflicts necessitating a hearing with applications appearing on pre- 
vious lists. 

The Commission hereby waives the provisions of the NOTE to 
Section 1.571 of the Commission's Rules, adopted July 1, 1964, to the 
extent necessary to permit the acceptance of other applications seeking 
essentially the same facilities. 

The attention of any party in interest desiring to file pleadings 
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concerning the above application pursuant to Section 309(d)(1)\of the 
Communications Act of 1934, as amended, is directed to Section 1.580 
(1) of the Commission's Rules for the provisions governing the time of 
filing and other requirements relating to such pleadings. 


Adopted: September 2, 1964 
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MEMORANDUM OPINION AND ORDER 


By the Commission: Chairman Henry dissenting; Commissioner 
Bartley absent; Commissioner Ford PEERS 
from voting. 

1. The Commission, on July 15, 1964, granted the above-captioned 
application. On August 21, 1964, the Commission granted a "Petition 
for Stay" of the grant thereof, filed by James Parr and Darwin Parr, 
applicants for the facilities of Station KPAS. The Commission now has 
before it the companion "Petition for Reconsideration" filed by the same 
petitioners on July 30, 1964, responsive pleadings thereto, and a cross- 
petition for reconsideration of the stay order filed September 8, 1964, 
by Fred P. D'Angelo, tr/as Banning Broadcasting Company, the assignee 
of Station KPAS. The Messrs. Parr have filed an opposition to the latter 
pleading. No reply to the opposition has been filed. 

2. The chronology of pertinent events follows. In February, 1962, 
Station KPAS went silent. In September, 1962, an application was filed 
for assignment of license of Station KPAS from Stevens Broadcasting, 
Inc. to Ray Andrew Fields. On November 30, 1962, the day before the 
expiration date of the license, Calvin Jasspon, controlling stockholder of 
the licensee of Station KPAS, filed the pending renewal application. Ray 
Andrew Fields dismissed his assignment application in March, 1963. 

On April 8, 1963, the subject assignment application (BAL-4780) was 

filed with the assignee being Henry Chester Darwin. Counsel for Mr. 
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Darwin indicated to the staff in December of 1963 that a new buyer 
would probably 
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be substituted in the assignment application. This was done on April 
13, 1964, when the present assignee, Fred P. D'Angelo, d/b as Banning 
Broadcasting Company, was substituted by major amendment to the 
application. This amendment was accepted for filing by the Commission 
with the public notice of acceptance being released by the Commission 
on May 14, 1964. The required filing fee was paid and the requisite 
local publication was effected by the parties. On July 15, 1964, the 
Commission granted the assignment of license in question with a con- 
dition requiring the filing of certain engineering information prior to 
the resumption of broadcasting. The renewal application was continued 
in a deferred status. 

3. On July 17, 1964, two days after the grant of the assignment, 
petitioners filed an application for a construction permit for the facili- 
ties of Station KPAS. Public notice of the grant of the assignment was 
issued by the Commission on July 22, 1964. The petitions for stay and 
reconsideration of the assignment were filed July 30, 1964. The assign- 
ment was consummated on July 31, 1964. On August 19, 1964, engineer- 
ing data was submitted to the Commission by the assignee on FCC Form 
302 in accordance with the condition on the grant, and the Commission 
was informed by the assignee that he intended to commence broadcast- 
ing on Station KPAS no sooner than September 3, 1964. On August 21, 
1964, we issued an order staying the effective date of the assignment 
pending the disposition of the petition for reconsideration. On Septem- 
ber 3, 1964, the Commission issued a public notice stating that petition- 
ers' application for the facilities of Station KPAS was mutually exclu- 
sive with the deferred renewal application for the station and a cut-off 
date was established as of the close of business on October 13, 1964, 
after which no other application would be considered for these facilities. 
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No other competing application was filed. 
4. On September 8, 1964, the assignee filed the cross-petition 
for reconsideration against the stay order. The opposition was filed 
on September 21, 1964. No reply pleading has been filed. | 
5. The Parrs' rely on two points in requesting the Commission to 
reconsider the assignment: (1) that the assignor had nothing to assign 
at the time of the grant since the renewal application was in a deferred 
status; and (2) that the Commission did not wait the required 30 oe 
after the acceptance of the major amendment substituting Fred P.D 
Angelo as the buyer before granting the assignment. The assignee main- 
tains that it is within the Commission's discretion to grant the assign- 
ment while the renewal of license is in a deferred status. Concerning 
the required 30 day waiting period, assignee argues that the start of 
the waiting period commences on the date of the public notice by the 
Commission of the acceptance of the application for filing (May 14, 
1964), rather than the date of the filing of the ratification by the assign- 
or of the 
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| 
substitution of Mr. D'Angelo for Mr. Darwin as assignee (Sune 23, 
1964). Since the assignment was granted on July 15, 1964, the starting 
date becomes significant. | 

6. The assignee's petition for reconsideration of the stay order 

details the steps taken by the assignee in consummating the assignment 
of license. The assignee pleads hardship if the stay is allowed to stand, 
in that he has expended various sums of money in readying Station 
KPAS for the resumption of broadcasting and in meeting his contractual 
obligations in purchasing the station. The opposition filed by the Parrs 
states quite simply that the assignee knew of the July 17th filing by the 
Parrs for the facilities of the station when the assignee consummated 
the assignment of July 30th, and that the assignee Brown was aware 
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of the filing of the petition for stay and the petition for reconsidera- 
tion by the Parrs prior to the consummation. The opposition ar - 

gues that under all the circumstances, the assignee clearly assumed 
the risk of consummating the assignment and cannot be heard to com- 
plain. 

7. Assuming, arguendo, that the Parrs have standing under Section 

405 of the Communications Act to request reconsideration of the assign- 
ment, what of the merits of their arguments urging that the assignment 
be set aside? As to the contention that the required 30 day waiting 
period was not honored by the Commission before granting the assign- 
ment after the substitution of this assignee, we do not agree. The wait- 
ing period started on May 14, 1964, when the public notice was issued 
by the Commission of the acceptance for filing of the major amendment 
whereby the present assignee was substituted for Mr. Darwin. Section 
1.578 (b), 1.580 (a) and (b) of the Rules. This amendment was actually 
tendered for filing on April 13, 1964. All the prerequisites for grant 
were complied with by the assignee, including the publication in local 
newspapers of the substitution of Mr. D'Angelo for Mr. Darwin, as 
required by Section 1.580 of the Rules. The purpose of the 30 day 
period is to allow any interested parties to file a pre-grant petition to 
deny. The ratification of this substitution by the filing on June 23, 1964 
of the assignor’s consent did not mark the commencement of the 30 day 
waiting period. Both the letter and spirit of the rule were satisfied 

by the use of the May 14, 1964 date as the start of the waiting period. 

8. The petitioner also contends that there was nothing to assign 

since the renewal application had not been granted. The license of 
Station KPAS bore the expiration date of December 1, 1962, the end of 
its three year license period. Prior to that date, in February of 1962, 
the station had gone silent. Section 307(d) of the Act provides for con- 
tinued operation of the station by the licensee after that expiration date 
provided that an application for 
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renewal is on file at that time. Such is the case here. This constitutes 
an authorization capable of being assigned while the renewal application 
is continued in a deferred status. Although our policy in the past has 
been to withhold action in most instances on requests for assignments of 
licenses where a renewal or other application has been deferred because 
of pending questions going to the character qualifications of the assignor, 
National Broadcasting Co., Inc., 21 R.R. 524, 527 (1961); National Broad- 
casting Co., Inc., (denial of reconsideration) FCC 64-900, September 30, 
1964, 37 F.C.C. 705, 708, we note that in one case involving extraordi- 


nary circumstances, an assignment was involved, not withstanding a 
character question. Martin R. Karig, FCC 64-850, September 16, 1964. 
This case does not involve character issues such as presented in the 
above cited proceedings. In cases such as this one, the Commission, on 
a case-to-case basis, has the discretion in determining whether a grant 
of an assignment without the simultaneous grant of the renewal would 
serve the public interest, convenience and necessity. We had sound and 
valid reasons for granting the assignment on July 15, 1964, and defer- 
ring action on the renewal of license until the new licensee had shown 
that the operation of the station when resumed (having in mind that it 
had been silent for two years) would be in accordance with the terms of 
its previous licensed operation. Our action of July 15, 1964, in granting 
the assignment of license of the silent station which was on deferred 
renewal was an attempt to expeditiously reestablish the only broadcast 
facility licensed to serve Banning, California, after an approximate two 
and one-half year period of silence. We had a qualified applicant (the 
assignee) with past broadcast experience who was willing and able to 
speedily place the station back in service. No objections had been 
voiced against such an assignment of license, either formally or infor- 
mally. No competing applicant had formally or informally indicated to 
the Commission that it was interested in applying for the silent facili- 

| 


JA 82 
342 


ties, despite the fact that such an application could have been entertained 
by the Commission for at least one and a half years prior to our grant of 
the assignment to the assignee. Our grant of the assignment while hold- 
ing the renewal application in a continued deferred status was an attempt 
to simplify the administrative process and eliminate the use of condition- 
al grants of the renewal simultaneous with the grant of the assignment. 
However, the filing by the Parrs for the facilities two days after the 
grant of the assignment has resulted in their acquiring "A shbacker" 
rights toa comparative hearing. Ashbacker V- F.C.C., 326 U.S. 327 
(1945). 

9. While we have passed on the merits of the arguments contained 
in the petition for reconsideration, we do not find that filing an applica- 
tion which was mutually exclusive with the renewal application two days 
after a grant of the assignment gives the petitioner standing 
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as a party in interest against the assignment application. The grant of 
the assignment being valid and having been made prior to the filing of 
the Parrs’ application, the comparative hearing will, of course, be 
between the new assignee and the Parrs. 

10. follows that the reconsideration requested by the Parrs 
must be denied and the assignment allowed to stand. This also disposes 
of the assigne e's petition for reconsideration of the stay order since 
the stay was only until the Parrs’ petition for reconsideration had been 
considered. This will result in the prompt restoration of broadcasting 
by the only station licensed to serve Banning, California. 

11. Accordingly, IT IS ORDERED, the petition for Reconsideration 
filed by James and Darwin Parr, on July 30, 1964 IS DENIED; the Stay 
Order issued on August 21, 1964, IS DISMISSED AS MOOT; and the 
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Petition for Reconsideration of the Stay Order filed by the assignee on 
September 8, 1964, IS DISMISSED AS MOOT. 


FEDERAL COMMUNICATIONS COMMISSION 
Ben F. Waple 
Secretary 


Adopted: October 28, 1964 
Released: October 29, 1964 
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BRIEF FOR INTERVENOR IN NUMBERS 18,981 AND 19,004 


COUNTER-STATEMENT OF THE CASE 


On July 15, 1964, the Federal Communications Commission granted 
the assignment of license of Station KPAS from Stevens Broadcasting, 
Inc. to Fred P. D'Angelo, tr/as Banning Broadcasting Co., intervenor 
here. On the following day, July 16, 1964, the Commission issued public 

| 
| 


notice of the grant. (R.183)* The next day, July 17, 1964, appellants 
filed an application for construction permit mutually exclusive with the 
KPAS license renewal. Public notice of the filing of the Parrs' applica- 
tion was released July 22, 1964. (R. 249) Neither the appellants nor any 
other party filed formal or informal objections to the assignment of li- 
cense of Station KPAS to Mr. D'Angelo, prior to the application being 
granted on July 15. 


In acting on and granting the KPAS assignment application, the 
Commission had the following facts before it. Stevens Broadcasting, 
Inc. was the licensee of Station KPAS; Calvin R. Jasspon had assumed 
control of Stevens Broadcasting, Inc. by virtue of a transfer of control 
to him, granted July 20, 1960 (BTC-3378). (R. 46, 126) By February, 
1962 the station was off the air due to severe financial losses and to the 
failing mental and physical health of Mr. Jasspon. (R. 126) 2 


On December 1, 1962 the station's three year license term expired 
and just prior thereto, on November 30, 1962, Mr. Jasspon filed a li- 
cense renewal application. (R. 37 et seq.) This application had been 
filed earlier on November 23, 1962 (R. 16 et seq.); however, apparently 
due to the absence of program and engineering logs, it had been returned 
on November 29. (R.35-6) The attorney's letter of November 30 re- 
filing the application pointed out that conferences had been held with the 
FCC staff and that supplementary material would be submitted as soon 
as possible. (R.37) Pursuant thereto, on December 11, 1962, anamend- 
ment to the renewal application was filed (R. 53), wherein the applicant 


z At paragraph 4 of the Commission's Memorandum Opinion and Order deny- 
ing the Parrs' petition for reconsideration, it was incorrectly stated that this 
public notice was issued July 22. The July 22 notice concerned the filing of the 
Parrs’ application on July 17, 1964. (See R. 183 for July 16, 1964 public notice 
re grant of KPAS assignment.) 


2 Note particularly the letters from Mr. Jasspon's physician written at or 
about the time the KPAS license renewal was filed, pointing out his precarious 
physical and mental health condition. (R. 26, 48, 60) 


explained that the station had been off the air due to financial (R. 56) and 
health problems of Mr. Jasspon (R. 55-6), and that with the cessation of 
operation, the program and transmitter logs were apparently destroyed. 


(R.58) For this reason, the program and transmitter log information 
could not be supplied on the renewal form and a specific request for 


waiver was made, viz. 


"| | Under the circumstances, it is respectfully re- 
quested that the renewal application without this in- 
formation be pone the less considered favorably by 
the Commission." 

(Amendment to KPAS license renewal, filed Decem- 
ber 11, 1962 (R. 58)) 


The application was accepted by the Commission and the file number 
BR-1840 assigned to it. 


Though an earlier effort had been made to assign the license of the 
station, of importance here is the fact that on April 8, 1963 an applica- 
tion was filed to assign the KPAS license to Henry Chester Darwin tr/as 
Darwin Broadcasting Company. Mr. Darwin had been a prior owner of 
KPAS and was a principal creditor thereof; in seeking the assignment, 
he was desirous of protecting the station's assets to the extent possible. 
(R. 127-8) | 


| 
The assignment to Mr. Darwin* was not granted and it was' ultimate- 


ly decided to locate a new assignee (R. 108) who would be immediately 
acceptable to the Commission and who could provide the prompt restora- 
tion of broadcast service. (R.126) Pursuant thereto, on April 13, 1964, 
an amendment to the KPAS assignment application was filed (R. 109 et 
seq.), substituting Mr. Fred P. D'Angelo in Mr. Darwin's stead. Public 
notice of this amendment was published on four separate occasions ina 
Banning newspaper, as required by the Commission's rules (R. 176 et 


3 Due to unresolved problems Mr. Darwin had had with a station in Arizona, 
it was determined that the Commission pr obably would not grant the assignment 
to him without a hearing. (R. 129) 


+ 


seq.), and on May 14. 1964, public notice of the acceptance of the amend- 
ment for filing was issued by the FCC. (R.179) No objections were filed 
to this application and on July 15, the Commission approved the assign- 
ment. (R. 182-3) 


“Our action of July 15, in granting the assignment 
of license of the silent station which was on deferred 
renewal was an attempt to expeditiously re-establish 
the only broadcast facility licensed to serve Banning, 
California, after an approximate two and one half year 
period of silence. We hada qualified applicant (the 
assignee) with past broadcast experience who was will- 
ing and able to speedily place the station back in serv- 
ice. No objections had been voiced against such an as- 
signment of license, either formally or informally. No 
competing applicant had formally or informally indi- 
cated to the Commission that it was interested in apply 
ing for the silent facilities, despite the fact that such 
an application could have been entertained by the Com- 
mission for at least one anda half years prior to our 
grant of the assignment to the assignee. . ." (FCC 
Memorandum Opinion and Order, released October 29, 
1964, denying appellants’ Petition for Reconsideration. 
(R. 342)) 


Thus, all known public interest considerations supported the grant on 
July 15, 1964. 


In his assignment application, Mr. D'Angelo had promised to resume 
the air at the “earliest possible time” (R. 126) and made the estimate 
that reinstallation of the dismantled equipment would take about ten 
days. (R.153) In light of this promise to the FCC and in deference to 
the desires of Banning citizens for prompt reinstitution of service 
(R. 166 et seq.), ‘immediate steps were taken to place KPAS back on the 
air as soon as the July 15 grant was learned of. (See D'Angelo affidavit 
attached to Opposition to Petition for Stay, filed with the Court Novem- 
per 10, 1962) In a normal assignment, nothing is done by the assignee 
until following the formal closing on the contract, i.e., the consumma- 


tion. Here, however, the closing consisted entirely of a series of uni- 
lateral steps by the assignee. (R.131 et seq.) To effect the consumma- 
tion, all Mr. D'Angelo had to do was to assume various debts owed by 
the assignor and the station was his. (Ibid.) Accordingly, Mr. D'Angelo 
commenced reconstructing the dismantled station at the same time his 
lawyers were preparing and completing the assumption of the various 
obligations constituting the contract for sale of KPAS.' | 


Public notice of the tendering for filing of the appellant's applica- 
tion was not released until July 22, 1964 (R. 249), and the appellants’ 
petition for reconsideration to the Commission of the July 15 grant was 
not filed until July 30 (R. 255) — and being served by mail (R. 260) was 
not received until July 31. On July 31, all of the details of the consum- 
mation on the sale were completed. (R. 274) 


On August 19, KPAS was completely constructed, had been inspect- 
ed by the FCC and was ready to resume the air; however, before inter- 
venor could commence broadcasting under the terms of the FCC grant, 
the effectiveness of the grant was stayed on August 21, 1964 by the Com- 
mission. (R. 318) On October 29, 1964 the Commission denied appel- 
lants' petition for reconsideration (R. 339), and on November 20, 1964, 
this court refused to issue a stay of the Commission's action. | Station 


KPAS is presently broadcasting. 


= These various obligations Mr. D'Angelo had to assume included giving a 
note for $10,000 to Mr. Darwin for release of the station equipment; paying 
$1,000 to the Internal Revenue Service and obligating himself to pay a'balance 
of $7,400 on Mr. Jasspon's tax delinquency; paying $450 back taxes to/River- 
side County, California; assuming a lease on the transmitter site; paying $1,400 
in back rent to lessor, and obligating himself to pay $200 per month commenc- 
ing August 1, 1964. (R. 131 et seq.) In addition, in getting ready to go on the 
air, he paid a $400 warehouse fee for the storage of the station equipment, 
hired an engineer to install, repair and replace equipment, the ultimate cost 
being about $2,000; hired employees, opened bank accounts, placed newspaper 
advertising and the like. As pointed out to the Commission (R. 324) and the 
Court in intervenor's opposition to petition for stay, many of these stéps were 
done or committed before the release of the public notice of the filing) of appel- 
lant's application on July 22 and the filing of appellants" petition for reconsider- 
ation on July 30, 1964. 


SUMMARY OF ARGUMENT 


The Commission has the statutory authority to grant an assignment 
of a license following expiration of the three year term of the license. 
The Communications Act at Section 310(b) permits station licenses to be 
assigned upon a Commission finding that the public interest will be 
served thereby; at Section 307(d), the Act provides that pending a final 
determination on'a license renewal, "the Commission shall continue 
such license in effect.” It is intervenor’s position that this assignable 
quality of a license remains "in effect" following the three year term, 
during pendency of a renewal application, and that licenses can be as- 
signed during such period upon a Commission determination that the 
public interest would be served thereby. A contrary holding would pro- 
hibit the Commission from dealing flexibly with situations such as those 
involving bankruptcy and death where receivers are appointed and cases 
like the instant case where all public interest considerations support an 


assignment to a qualified purchaser and where no other parties are 
known to have an interest in the service involved. 


The assignment of KPAS to Mr. D'Angelo (intervenor) was approved 
by the Commission on July 15, 1964 and appellants’ application for the 
KPAS facility was not filed until July 17, 1964. Appellant is therefore 
entitled to a hearing versus the KPAS renewal under the new owner, 
Mr. D'Angelo, but is not entitled to hearing versus the old owner, Stev- 
ens Broadcasting, Inc. Appellants’ application, having been filed after 
the assignment was granted, is not mutually exclusive with the assign- 
ment application. (KFAB v. F ederal Communications Commission, 

85 U.S. App. D.C. 109, 177 F.2d 40 (1949)) Nor does appellant have mu- 
tual exclusivity against the old owner’s renewal (Stevens Broadcasting, 
Inc.) simply because the formal steps of assignment were not consum- 
mated and the renewal not formally amended prior to appellant filing on 
July 17. Appellant's only right to hearing is versus the new licensee. 
The assignment grant of July 15 was a final action by the Commission, 
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authorizing the new licensee to take over KPAS and amend any applica- 
tions (including the renewal) which might be pending. In other words, 
the assignment grant was a grant for all purposes and not merely a 
meaningless act by the Commission, and therefore any newcomer filing 
for the facilities after that date had to accept the consequences of the 
Commission's approval, namely, that the parties could be expected to 
close the sale and amend the pending renewal application to show the 
new owner. These formalities are simply the logical result of the as- 
signment grant and confer no independent rights on appellants. 


Finally, appellants do not have standing to attack the assignment 
grant since (1) they failed to file any objections whatever prior to the 
Commission action of July 15 approving the assignment, despite long 
pendency of the application; (2) they failed to file their application for 
the KPAS facility until after the assignment was granted; and|(3) in their 
petition for reconsideration to the Commission, they failed to show good 
cause why they did not object to the KPAS assignment and file their ap- 
plication for the KPAS facility prior to July 15, as required by Commis- 
sion rules. 
| 
| 


ARGUMENT 


The Commission Has the Statutory Authority To Grant 
an Assignment of License After the Expiration of the 
Three Year License Term, If in Its Judgment Such Ac- 
tion Will Promote the Public Interest, Since Section | 
307 (d) of the Act Specifically Provides That Licenses 
Shall Remain "In Effect" Following the Three Year Li- 


cense Term, Pending Commission Action on the License. 


The appellants" principal contention in this case is that since Sec- 
tion 307(d) of the Communications Act states that no license for a broad- 
cast station shall be for a longer term than three years, the Commis- 
sion has no Statutory authority to assign a license once that three year 
period has expired. This argument ignores the clear language of 307(d) 


which further states that upon expiration of a license, and pending any 
hearing and final decision on a license renewal, 
*. . . the Commission shall continue such license in 

effect." 

(47 U.S.C. 307(d)) 
In addition, Section 9(b) of the Administrative Procedure Act provides 
that no license with reference to an activity of a continuing nature shall 
expire until final determination on the license renewal application shall 
have been made. Section 310(b) of the Communications Act provides 
that rights devolving under a station license can be assigned or trans- 
ferred if the Commission finds that such is in the public interest. It is 
therefore submitted that the assignability or transferability of a license 
is continued “in effect” following the running of the three year term and 
that the Commission has the statutory authority to assign a license be- 
yond the three year term, if the public interest considerations so indi- 
cate. 


The obvious purpose of the three year limitation on the term of li- 
censes is to insure that the FCC has the opportunity and duty to regu 
larly review licensee conduct and thus better exercise its control over 


station operations. Indeed, in its original consideration of the Commun- 
ications Act of 1934, the United States Senate felt that the three year 
license term was too liberal, that broadcast licenses should be for a 
one year period instead. It was reasoned that, 
| . reduction of the maximum term of licenses will 

assist the Government in retaining control over these 

valuable privileges." (Senate Committee Report No. 

781, Calendar 830, to accompany S. 3285, Report, 

"Communications Act of 1934," dated April 17, 1934 

at p. 6) 
To hold that once the three year term has expired, the Commission's 
authority with regard to licenses is lessened — that it is prohibited 
from granting an assignment no matter how compelling the public inter- 
est considerations — would be to curtail the Commission's control over 


licenses, a thing clearly not contemplated in the Act. Section 307(d) 
states that licenses shall remain "in effect” following the three year 
term; and nothing in 310 of the Act limits the transferability or assign- 
ability of licenses beyond that term. | 


Appellant argues that the three year limitation on license terms 
was an attempt to prevent monopolies and insure that broadcasting 
would remain competitive. But surely monopolies are not enhanced by 
the fact that the Commission can grant an assignment following the 
three year license term. Indeed, monopolistic and other unhealthy prac- 
tices are more realistically controlled by a Commission with flexibility 
and discretion than one which is strait-jacketed, as suggested by appel- 
lant. The authority to grant or deny assignments of a license whose 
precise term has expired is simply one more administrative tool or 
technique for finding public interest. The Commission's “control” of 
the situation is strengthened by having this authority. | 


| 
Appellant submits the Transcontinent case (Transcontinent Tele- 
vision Corporation v. Federal Communications Commission, 113 U.S. 
| 
App. D.C. 384, 308 F.2d 339 (1962) as support for its contention that the 
"in effect" language of 307(d) of the Act — the holdover provision — 
relates solely to operating authority of a station. The central point in 
this case, however, concerned the right of a licensee to use a particular 
VHF television channel beyond its normal three year license term — and 
the FCC's prerogative to shift that licensee to another channel. Under 
those circumstances, it was held that broadcast licenses shall not vest 
rights in a particular channel beyond the term of the license, as clearly 
Reauines by the Act. (47 U.S.C. Section 309(h)) The court's emphasis 
5 Naturally, the Commission could have granted the KPAS renewal at the same 
time it granted the assignment. But it would have perforce been an awkward 
and complicated conditional grant in view of the fact that the station |was dis- 
mantled and silent. By granting the assignment first and conditioning the re- 
sumption of broadcasting on the supplying of certain technical data as was done, 


the Commission maintained control over the situ on and simplified its admin- 
istrative task. See Commission decision at par. 8. (R. 252) 
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was upon the fact that the Commission by proper rule making techniques 
had deleted that channel from the city, to take effect at the end of the 
license term. Hence, when the renewal was filed, the channel was sim- 
ply not “available for further use.” In so deciding, the court actually 
preserved for the Commission its control over broadcast facilities in- 
suring that at regular intervals in the future (i.e. at renewal time), it 
could re-evaluate channel assignments and make changes which were in 
the public interest, unfettered from claims of vested rights in their 
frequencies and channels by licensees. But none of this supports the 
view that the Commission is prohibited from or limited in dealing with 
the public interest questions intelligently after the three year term. if 
anything, this case supports the view that the Commission has discre- 
tion to deal intelligently with public interest questions and has broad 
discretion in maintaining “control” over the use of the airways. 


Indeed, it would frustrate the Commission's ability to deal with the 


public interest questions intelligently to prohibit it from assigning li- 
censes after the three year term. Thus, for example, with stations in 
distress situations resulting from bankruptcy, death or illness — fre- 


quently involving a receiver unfamiliar with FCC practices — the reso- 
lution of license renewal problems can be drawn out and difficult. It is 
not unusual in such cases that the receiver and the Commission are 
working on practical solutions to the renewal problem long after the 
three-year license term has expired. 


Two recent cases involving assignments to and from receivers after 
the expiration of the three-year license term suggest themselves. 


Thus, on April 1, 1963, the license of Station WXCN(FM), Provi- 
dence, Rhode Island, had run its term. A renewal was applied for on 
March 18, 1963, considerably later than required under FCC rules. On 
November 15, 1963 the station, under the operation of a receivership, 
requested authority to remain silent, and on May 27, 1964 following, an 
application was filed to assign the license from the receivership to 
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Charles River Broadcasting Company (BALH-689). The Commission 
granted this application on July 15, 1964 and the license renewal was 
not granted until about a month later on August 21, 1964. 


The assignment of KZAM-FM, Seattle, Washington, was similar. 
The license renewal was filed on November 5, 1962 and the license ex- 
pired by its terms on February 1, 1963. The station discontinued broad- 
casting on December 5, 1963. An involuntary assignment of license toa 
Samuel J. Steiner, Receiver, was granted on January 12, 1964, and on 
August 12, 1964 an application to reassign the station from the) Receiver 
to a partnership, Bellevue Broadcasters (BALH-695), was granted. The 
license renewal for the station was not granted until December 14, 1964. 


Under appellants’ view of the law, these assignment grants to and 
from receivers were illegal because they were approved by the Com- 
mission after the three year term of the license. Obviously, howev er, 
the Communications Act requires no such result and it would undermine 
the ability of the Commission to properly deal with the public interest 
questions in such situations to hold as appellants urge. | 

Under appellants' theory, in the hardship situation where the license 
has run its term, and when in fact the most logical course of action 
would be to sell to a newcomer, the Commission can do only one of two 
things: (1) grant the renewal application, or (2) designate it for hearing. 
If the station is in dire financial distress or off the air, the Commission 
must stand helplessly by until the licensee turns in his license or com- 
pletes the hearing process, It seems obvious the Commission is not that 
impotent. 


True, it may be advisable as a matter of sound policy for the Com- 
mission not to grant assignments of licenses where a renewal is pending 


and the renewal involves questions of character concerning the assignor, 
e.g., National Broadcasting Company, 21 Pike & Fischer, RR 524 (1961), 
the case appellants have heavily relied upon. Why leta wrongdoing li- 


censee escape the consequences of his wrongdoings by the simple ex- 
| 
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pedient of selling his station and avoiding an embarrassing license re- 
newal hearing? (Tidewater Teleradio, Inc., 24 Pike & Fischer, RR 653 
at 657 (1962)) But these cases furnish no support for concluding that the 
Commission should not be able to grant assignments after the three year 
license term in cases involving illness and death and financial distress; 
or cases like the instant one, where every single known public interest 
consideration supported the grant and where at the date of the grant, no 


objections or mutually exclusive competing applications had been filed® 


Thus, on July 15, 1964, when the Commission granted the assign- 
ment of KPAS to Mr. D'Angelo, it had on the one hand a situation of Ban- 
ning, California having been without the services of its only local broad- 
cast facility since February, 1962, the licensee having simply closed the 
operations down due to failing mental (R. 26, 48, 60) and physical health 
and to severe financial losses. (R. 55 et seq.) On the other hand, it had 
an experienced, financially able applicant who promised to reinstitute 
service promptly and who presented a step-by-step plan showing how he 
would place the station on the air (R. 133 et seq.; 153 et seq.); letters 
from Banning citizens and leaders requesting the prompt reinstitution of 
service (R. 166 et seq.); contractual arrangements by the assignee where- ° 
by he would pay debts of the former owner (including County and Federal 
taxes), at the same time reducing his liabilities and satisfying his cred- 
itors. (R.129, 131-2, 135 et seq.) Not one single objection, formal or 
informal, had been filed to the assignment application, though in one 
form or another it had been pending since April, 1963 — and no compet- 
ing application had been filed versus the renewal, though it had been 
pending since November, 1962. Accordingly, since every public interest 
consideration supported the grant, and there being no basis, legal or 
equitable, for not making the grant, the Commission on July 15, 1964 


~ Indeed, it may be that once a competing application has been filed versus 
a renewal, the license for that station should not be assigned. But that is not 
the case here. Here, the assignment was granted prior to the filing of the com- 
peting application. 
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granted the assignment of KPAS from Stevens Broadcasting, Inc. to 
Fred P. D'Angelo tr/as Banning Broadcasting Co. The Commission in 
such situations as the instant case in effect permits the promises con- 
tained in the assignees portion of the assignment application to make up 
for weaknesses and deficiencies in the operation under the existing li- 


censee. i 


| 

Mass Communicators, Inc. v. Federal Communications Commission, 
105 U.S. App. D.C. 277, 266 F.2d 681 (1959) is sound support for fact that 
the grant of the assignment in this case was a proper exercise of Com- 
mission discretion. In that case, a Mrs. Roberts, the holder of a con- 
struction permit, failed to complete construction in time and allowed her 
permit to expire. Twenty-three days later, Mass Communicators filed 
for the facility and then ten days thereafter, Mrs. Roberts filed an appli- 
cation for replacement of her expired permit (FCC Form 321);) thus, the 
321 form was not filed until 33 days following expiration of the permit 
though the rules require such applications to be filed within thirty days 
thereof. Section 319(b) of the Communications Act provides for the 
automatic forfeiture of construction permits if construction is not com- 
pleted on time unless prevented by causes not under the control of the 
permittee. Mass Communicators claimed mutual exclusivity and a right 
to hearing versus the request for a replacement permit under the rule of 
Ashbacker Radio Corp. v. Federal Communications Commission, 326 U.S. 
327, 66 S.Ct. 148 (1945). This court held that an automatic forfeiture 
does not occur until the Commission exercises its discretion. Surely, 
if the Commission retains discretion to keep a permit alive and invul- 
nerable to Ashbacker rights under the hard facts of the Mass Communt- 
cators case, it has the discretionary authority to grant an assij ent 
following expiration of the three year license term in the instant case, 
where (1) Section 307(d) of the Act states that licenses shall remain 
"in effect" following the three year term and (2) there is no language in 
Section 310 of the Act (dealing with transfers and assignments) prohibit- 
ing assignments after the three year term. 
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The very frivolousness of appellants’ position is nowhere better 
pointed up than in their own implicit concession that the Commission 
could have granted the KPAS renewal, and either simultaneously there- 
with or immediately thereafter, granted the assignment. It is technical 
in the extreme to concede this, but then to argue, as appellants do, that 
the Commission has no authority to do the very same thing in the two 
step process adopted here. The reason for taking two steps here was 
obvious. The station was not in operation; it had to be rebuilt; new 
engineering studies had to be submitted to the Commission so that it 
could be assured the station was operating correctly. When these steps 
had been taken, the Commission could then grant the pending application 
for renewal. If the assignment was not consummated, if the station was 
never rebuilt, or if it was not operating correctly, the Commission 
could refuse the renewal. In this logical way, the Commission could 
maintain complete control of the situation” and guarantee that public 
interest factors would prevail. 


’ the awkwardness of alternative methods is illustrated in a recent assign- 
ment and renewal grant in Salinas, California, Station KDON. In that case, 
the Commission was satisfied with the qualifications of the assignee and con- 
tent to grant a license renewal so long as the operation would be under his 
aegis; it was not, however, satisfied that the public interest would be served 
by a renewal grant to the existing licensee, and the license was at that time 
on deferred status. The Commission accordingly granted the renewal and as- 
signment simultaneously on November 13, 1964; wishing to retain control over 
the situation, however, the Commission required consummation within 25 days. 
When the parties notified the Commission that this could not be effected, the 
Commission rescinded both grants on December 11 and then on December 14, 
upon new assurances by the parties, re-granted both the assignment and re- 
newal, again conditioned on consummation within 25 days. In this awkward 
manner, the Commission continues to control the renewal situation by virtue 
of its authority to set aside grants on its own motion within a thirty-day period. 
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Il. The Appellants’ Application Was Not Filed Until After 
the Assignment to Mr. D'Angelo Was Granted. Hence, 
the Application Was Never Mutually Exclusive With the 
Assignment Application Nor Was It Entitled To SCEESE 
Hearing Rights Versus the Assignment. 


Hearing Rights Versus the Assignment. 


| 
, . . We only hold that where two bona fide applications 


are mutually exclusive, the grant of one without a hear- 
ing to both deprives the loser of the opportunity which 
Congress chose to give him.” (Ashbacker Radio Corp. 
v. Federal Communications Commission, 326 U.S. 327 
at 333, 66 S.Ct. 148 at 151 (1945) ) (Emphasis supplied) 


"| We hold that the filing, after a permit has been — 
granted, of an application which would be mutually ex- 
clusive of the granted permit, does not require the | 
Commission to reopen the proceeding for a comparative 
hearing under the rule of Ashbacker Radio Co. v. Fed- 
eral Communications Commission, supra. . .” 

KFAB Broadcasting Co. v. Federal Communications 
Commission, 85 U.S. App. D.C. 109, 177 F.2d 40 (1949) 
(Emphasis supplied) (See also Federal Broadcasting 
System v. Federal Communications Commission, 96 | 
U.S. App. D.C. 260, 225 F.2d 560 at 568 (1955), cert. : 
denied 350 U.S. 923, 76 S.Ct. 212, recognizing the ". .. 
well established rule that a late- poe applicant is not 
entitled to a comparative hearing." 


The KFAB case says in effect that the filing of an application after 

another application has already been granted means that the two are 
not mutually exclusive, and that the later filed applicant has no Ash- 
backer hearing rights versus the already granted application. That is 
precisely the situation in the instant case. On July 15, 1964, the Com- 

mission granted the application for assignment of the KPAS facility to 
Mr. D'Angelo with public notice of this grant being released on July 16, 
1964. The appellants’ application seeking the KPAS facility was not 
filed until July 17, 1964 and was thus clearly not mutually exclusive with 
the earlier granted assignment application. And since appellants' appli- 


cation was not mutually exclusive with the assignment application, ap- 
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pellants had no right to hearing vis-a-vis the assignment. 


The appellants apparently recognize their weakness here and claim 
to be only interested in the license renewal of Stevens — which was not 
granted on July 17 when they filed their application — and which some- 
how or other, they claim can be considered independent of the already 
granted assignment of license to Mr. D'Angelo. In other words, appel- 
lants in effect are arguing that irrespective of the fact that the license 
was assigned to Mr. D'Angelo on July 15, the Stevens renewal was Still 
pending on the 17th when they filed, and they are thus mutually exclusive 
with the Stevens renewal. 


The simple answer to this contention is that the Commission action 
granting the assignment was a grant for all purposes and carried with it 
the right and power to do all things necessary to change the license over 
to Mr. D'Angelo. True, it may take days or weeks to actually do the 
paperwork to consummate the sale; and it may take some time to amend 
pending applications to change the name of the licensee from the as- 
signor to the assignee. But this delay in paperwork does not mean that 
the assignment is still yulnerable from third parties until all the details 
are completed; to so hold would certainly place a premium on the speed 
with which parties consummate assignments. The date which must fix 
the rights of the parties is the date of Commission action on the assign- 
ment application. As of that date, Mr. D'Angelo had the FCC authoriza- 
tion to consummate the sale, amend the renewal to change the name of 
the licensee and amend any other applications the old licensee might 
have pending, to show himself as the licensee. Since the appellants’ 
application was not filed until after the assignment was granted, they 


must contend with Mr. D'Angelo as the new licensee. And their rights 


to a hearing versus the still pending KPAS license renewal application 
will be versus Mr. D'Angelo and not versus the previous licensee. 


The awkwardness of a contrary holding is evident in the case of an 
application for assignment of a license where the licensee has pending 
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an application for improvement of facility, e.g-, for increase in power. 
Under the FCC rules, such applications can be amended "as a matter of 
right" (Section 1.522) after the assignment is granted in order to reflect 
the new licensee; thereafter, the new licensee will fight it out with other 
conflicting applications for new or improved facilities. Under the ap- 
pellants' theory, however, anyone who filed a conflicting or mutually 
exclusive application while the old licensee was the applicant for the 
improved facility could demand a hearing versus the old licensee and 

no one else. In effect, this would make impractical the assignment of 
licenses of stations which had pending any important application. In- 
deed, it would have a crippling effect on both FCC procedures and the 


broadcast industry. 


Accordingly, it is submitted that on July 15, when the assignment of 
license to Mr. D'Angelo was granted, he was authorized to take over the 
license and all of the rights associated therewith, and anyone who filed 
for the KPAS facility after that date was required to contend with Mr. 
D'Angelo as licensee. It was no longer possible to establish mutual 
exclusivity with the Stevens renewal — the old licensee — after July 15. 


Intervenor has no quarrel with appellants’ contention that he has a 
right to a hearing versus the KPAS license renewal but submits that in 
view of the fact that the license was already in legal effect assigned to 
Mr. D'Angelo prior to appellants filing their application, such hearing 
must be versus Mr. D'Angelo and not Stevens Broadcasting, Inc. Nor 
does the language from Zenith Radio Corp. v. Federal Communications 
Commission,(93 U.S.App.D.C. 284, 211 F.2d 629 at 634 (1954) ) and the 
letter to WMUR-TV cited by appellants contradict this contention. In 
both cases, the competing application was filed timely versus a not yet 
assigned license and was properly mutually exclusive versus the re- 


After an application has been set for hearing, amendments are only per- 
mitted for good cause shown, but the Commission has permitted an amend- 
ment to show a 100% change in ownership right up to the eve of issuance of 
an Initial Decision where no prejudice was shown. Jefferson Radio Co., 

17 Pike & Fischer, RR 808(a) (1959). | 


18 


newal — a conceded point of law. In the instant case, however, the 
appellants’ application was filed after the license was assigned, hence 
they must take the ‘situation as it exists when they filed and compete 
with the new licensee. This by no means undermines the basic prin- 
ciples of a competitive broadcast system as urged by appellants. What 
it does do is protect the integrity of the Commission's assignment 
grants, the meaningfulness of which would be destroyed by permitting 
applications filed after such grants to have retroactive rights versus 
already granted applications. 


I. Appellants Do Not Have Standing To Challenge the Assign- 
ment Grant to Intervenor Since (1) Appellants’ Application 
Was Not Filed Until After the KPAS Assignment of License 
Was Granted and (2) No objection, Formal or Informal, Was 


Made to the Grant of the Assi ent. 


It appears to be appellants* position that by filing their application 
versus the KPAS renewal before the paperwork consummating the July 
15 assignment grant to Mr. D'Angelo was completed, they have standing 
to object to that assignment. As shown earlier, however, the assign- 
ment and the renewal cannot be considered as separate entitites in this 
sense. Once the July 15 assignment grant was approved by the Com- 
mission, Mr. D'Angelo was vested with the Commission authorization 
to commence the steps necessary to his actually taking over KPAS. He 
was free to consummate the sale and to amend the renewal application 
to reflect the assignment and was insulated in so doing from third par- 
ties such as appellants. Otherwise, an assignment has no final, mean- 
ingful effect and remains fully vulnerable until all the details of con- 
summation are complete. 


Intervenor submits that any claim of standing the appellants might 
have had versus the assignment were completely lost by (1) failing to 
file a formal or informal objection to the KPAS assignment prior to its 
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grant on July 15, 1964 despite the fact that it had been pending : since 
April, 1963, and further, despite the fact that wide public notice was 
given to the filing of the D'Angelo amendment (in Banning newspapers) 
and to the acceptance of the amendment (in FCC public notices); and 
(2) by failing to file for the KPAS facility until after the assignment 
grant, despite the fact that the station had been off the air since Feb- 
ruary, 1962 and the renewal had been pending since November, 1962. 


Indeed, under the Commission's rules (Section 1.580(i) ), dssign- 
ments and transfers are only subject to attack by a petition to deny for 
thirty days following their acceptance for filing — or to June 14 in the 
instant case. Surely they are protected from third parties after they 


have been granted. 


Nor do the appellants have standing to attack the erent grant 
for the reason of their total failure to demonstrate in their petition for 
reconsideration to the Commission why they failed to file an applica- 
tion or objection to the assignment grant prior to July 15. Section 
1.106 of the FCC rules states in part as follows: i 


"Except where the Commission has denied an applica- 
tion for review without specifying reasons therefor, | 
any party to the proceeding, or any other person ag- | 
grieved or whose interests are adversely affected by’ 
any action taken by the Commission or by the desig- | 
nated authority, may file a petition requesting recon- 
sideration of the action taken. If the petition is filed | 
by a person who is not a party to the proceeding, it | 
shall state with particularity the manner in which he 
is aggrieved or his interests are adversely affected | 
by the action taken, and shall show good reason why | 
it was not possible for him to participate in the — 
stages of the proceeding." (Section 1.106(b), FCC 
Rules) (Emphasis supplied) 


Appellants stated no reason whatever to the Commission why they did 


not participate in the earlier stages of the proceeding and having failed 
to establish the requisite "good cause," they have failed to establish 
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their standing versus the assignment. See Springfield Television Broad- 
casting Corp. v. Federal Communications Commission, __ U.S.App.D.C. 

, 328 F.2d 186 (1964); see also Valley Telecasting Co., Inc. v. Federal 
Communications Commission, No. 18092, __ U.S. App. 1D Or os F.2d 
oe (1964). 


Of course, the appellants are presently attempting to make up for 
this original deficiency by urging in their brief that in view of the AM 
freeze, there was doubt that the Commission would accept the applica- 
tion for filing.” This argument was never made to the Commission, 
hence the Commission never had an opportunity to rule on it and pursu- 
ant to Section 405 of the Act, it is not properly before the court. (Al- 
bertson v. Federal Communications Commission, 100 U.S.App.D.C. 103, 
243 F.2d 209 (1957)) It is perfectly obvious, however, that the FCC 
would have rejected this argument, since it was never the purpose of 
the freeze to protect existing licensees from competition at renewal 
time. Appellants cite no authority for this fanciful position. Indeed, 
according to the argument and cases cited by appellants in their brief, 
a party has a statutory right to be heard versus a renewal, which the 
Commission could not by rule preclude. Intervenor knows of at least 
one instance where despite the existence of the freeze, the Commission 
accepted an application for filing which sought the facilities of a re- 
yoked license — a clear indication that a filing versus a renewal would 
likewise be accepted. (See application of Community Radio of Saratoga 
Springs, New York, Inc., requesting facilities of Station WSPN, filed 


° It is also indicated that appellants relied on the FCC letter dated Novem- 
ber 14, 1963 to Mr. Darwin to the effect that no action could be taken on his 
then pending assignment application until the license renewal problems were 
resolved. The answer to this is that the D'Angelo assignment application 
solved or promised a solution to the renewal problems by offering a financially 
and otherwise qualified operator (Mr. D'Angelo) who demonstrated exactly how 
he was going to place the station back on the air and how he intended to oper- 
ate it in the public interest. Indeed, in the attorney's letter submitting the 
D'Angelo amendment on April 13, 1964, it was specifically requested that the 
D'Angelo promises in the assignment application be construed in conjunction 
with the KPAS renewal — thus making up for deficiencies in that renewal — 
and that the renewal and assignment be granted simultaneously. 


21 


February 24, 1964 and accepted March 24, 1964 (BP-16127) (Docket 
15587) during the "AM freeze") 


It is accordingly submitted that for the various reasons provided, 
the Commission was correct in concluding that appellants did not have 
standing to challenge the assignment. | 


"| . we do not find that filing an application which 
was mutually exclusive with the renewal application 
two days after a grant of the assignment gives the 
petitioner standing as a party in interest against the | 
assignment application. The grant of the assignment | 
being valid and having been made prior to the filing of 
the Parrs' application, the comparative hearing [on | 

the KPAS license renewal] will, of course, be between 

the new assignee and the Parrs." (FCC Memorandum 

Opinion and Order, released 10/29/64 at par. 9) 


This was not a situation of the Commission doing an illegal act and then 
prohibiting an interested party from protecting himself against that act. 
Rather it is a case where, by failing to protect themselves against the 
pending assignment by filing an objection thereto, or by timely filing a 
competing license renewal, the appellants forfeited the right to challenge 
the assignment. And since they lost their rights by not acting prior to 


July 15, they cannot create or revive those rights by the filing of a peti- 
tion for reconsideration.’ (See KFAB supra, citing Yankee Network v. 

Federal Communications Commission, 71 U.S.App.D.C. 11, 107 F.2d 212 
(1939) ) 


20 Appellants argue that one always has standing to challenge an villegal act," 
if the "illegal act"' deprived appellants of their rights. But this is question beg- 
ging, for appellants must still show they are "a party in interest” or a "person 
agerieved" by such illegal act. In the content of this case, it could only achieve 
such status by filing a competing application prior to the action complained of. 
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CONCLUSION 


It is accordingly submitted that the Commission's action of July 15, 
1964, granting the assignment of license of Station KPAS to intervenor 
was a lawful act and a proper exercise of discretion; that the appellants 
are entitled to a hearing versus the license renewal under Mr. D'Ange- 
lo’s ownership, but that they have no rights versus the already assigned 
Stevens Broadcasting, Inc., license; and finally, that by filing subsequent 
to a grant of the KPAS assignment and not objecting thereto, pursuant to 
the FCC rules and regulations, they do not have standing to challenge the 
KPAS assignment. 
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